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72 Civ. 2278 


-against- 


MDS-ATRON, INC., MOHAWK DATA 
SCTE? JOSEPH §S 

STOUTEN 
KARPEN , 


see email 
CES CORP., 


BURGH, and RICHARD L. 


Defendants. 
Defendant, mMDS-ATRON, INC., by its attorneys, 
Beekman & Bogue, for its answer: 


WITH RESPECT TO THE ALLEGE 
JURISDICTION, PARTIES, THE 


1. Denies knowledge or informati on sufficient 
to form a belief as to the truth of the allegations 
contained in paragraphs l, 2, 6, 15 and 19 of the complaint. 
2. Denies knowledge or information sufficient 
to form a belief as to the truth of the allegations contained 
in paragraph 3 of the complaint, except admits that 
Pierre J. LeLandais & Co., Inc. ("LeLandais & Co.") 
purchased 11,000 shares of the common stock of Atron 
Corporation ("Atron") in or about January 1969. 
3. Denies knowledge or information sufficient 
to form a belief as to the truth of the allegations contained 
in paragraph 4 of the complaint, except admits that Pierre 
J. LeLandais ("“LeLandais") received 1,668 shares of the 
common stock of Atron in or about January 1969. 


4. Denies knowledge or information sufficient to 


| 
| 
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MERGER, AND VENUE 
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! 
form a belief as to the truth of the allegations contained 
in paragraph 5 of the complaint, except admits that Research | 
& Science Investors, Inc. ("RSI") purchased 20,000 shares 
of the common stock of Atron in or about January 1969 and 
5,000 shares of the common stock of Atron in or about 
September 1969. 

5. Denics nswledge or information sufficient to 


form a belief as to the truth of the allegations contained 


in paragraph 7 of the complaint, except admits that Coronet 


Fund purchased 42,500 shares of the common stock of Atron 
in or about January 1969. 

6. Denies knowledge or information sufficient to | 
form a belief as to the truth of the allegations contained 
in paragraph 8 of the complaint, except admits that 
Creative Capital Fund purchased 42,500 shares of the common 
stock of Atron in or about January 1969. 

7. Denies each and every allegation contained in 
paragraph 9 of the complaint, except admits that MDS-Atron, 
Inc. is a Delaware corporation and is a wholly-ewnee sub- 
sidiary of Mohawk Data Sciences Corp. ("MDS"). 

8. Denies each and every allegation contained 
in paragraph 10 of the complaint, excep’ admits that the 
common stock of Atron was registereé pursuant to Section 12 | 
of the Securities Exchange Act of 1934 in or about March | 
1971. | 


9, Denies each and every allegation contained in 


paragraph 13 of the complaint, except admits that MDS is a 


New York corporation. | 
10. Denies each and every allegation contained 

in paragraph 18 of the complaint. | 

WITH RESPECT TO THE ALLEGED FIRST COUNT | 


ll. With respect to paregraph 4 of the complaint, 


lla 


allegation contained in paragraphs 1 through 10, inclusive, 


repeats and realleges each and every denial, admission and | 
of this answer as if fully set forth hereat. | 


12. Denies each and every allegation contained in | 
| 
paragraphs 41, 22, 23 ané 29 of the complaint, exccpt denies, 


upon informatio: an¢ belief, the truth of the allegations | 
contained in said paragraphs respecting Joseph S. Stoutenburgh 
(*Stoutenburgh") acting individually. | 


13. Denies each and every allegation contained in 
paragraphs 24, 25 and 26 of the complaint. 
14. Denies knowlecge or information sufficient 


P , : | 
to form a belief as to the truth of the allegations containe 


fer) 


in paragraph 27 of the complaint. | 

15. Denies knowledge or information sufficient 
to form a beiief as to the truth of the allegations contained 
in paragraph 28 of the complaint, except admits that 
restrictions were imposed on the transfer of certain shares 
of MDS common stock issued by MDS in connection with the 
merger of Atron into MDS-Atron, Inc. 

WITH RESPECT TO THE ALLEGED SECOND COUNT 
16. With respect to paragraphs 30 and 34 of the 


complaint, repeats and realleges each and every denial, 
admission and allegation contained in paragraphs 1 through 


10 and 12 through 15 of this answer as if fully set forth 


hereat. 

17. Denies each and every allegation contained in 
paragraphs 31 and 33 of the complaiat. 

18. Denies each and every allegation contained in 
paragraphs 32 and 35 of the complaiat, except denies, upon 
information and belief, the truth of the allegations 


contained in said paragraphs respecting Stoutenburgh acting 


individually. 
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* l2a 
: WITH RESPFCT TO THE ALLIeiD THIRD COUNT 
19. Denies knowlecye or information sufficient 


lto form a belief as to the truth of the allegations 
contained in paragraphs 3 and 40 of the complaint. 
20. With respect to paragraphs 37 ard 41 of the 
complaint, repeats and reallezes each and every denial, 
® admission and allegation contained in paragraphs 1 through 
10, 12, 14 and 15 of this answer as if fully set forth 
hereat. 
21. Denies each and every allegation contained 
in paragraphs 38, 39 and 42 of the complaint, except denies, 
upon information and belief, the truth of the allegations 
| contained in said paragraphs respecting Stoutenburgh acting 


individually. 


22. Denies knowledge or information sufficient 


to form a belief as to the truth of the allegations con~- 


WITH RESPECT TO THE ALLEGED FOURTH COUNT 
tained in paragraph 43 of the complaint. 

i 23. With respect to paragraphs 44 and 46 of the 
| 

| complaint, repeats and realleges each and every denial, 


admission and allegatiou contained in paragraphs 1 through 


10, 12, 14 and 15 of this answer as if fully .°. th 
hereat. 


24. Denies each and every allegation contained 


oe ee et we = 


{ in paragraphs 45 and 47 of the complaint, except denics, 
upon information and belief, the truth of the allegations 


{ 
i contained in said paragraphs respecting Stoutenburgh acting 
{ 


individually. 
WITH RESPECT TO THE ALLEGED FIFTH COUNT 


25. With respect to paragraphs 48 and 53 of the 


e complaint, repeats and realleges each and every denial, 


! admission and allegation contained in paragraphs 1 through 


13a 


if fully set forth 


10, 12, 24 and 35 of this answer as 


hereat. 


° 26. Denies cach and every allegation contained 


jin paragraphs 59, 52 and 54 of the complaint. 


27. Denies each and every allegation contained 


in paragraph 51 of the complaint, except denics, upon 


information and belief, the truth of the allegztions 


cting Stoutenburgh acting 


WITH nSPECT TO THE ALLEGED SIXTH COUNT 


individually. | 
' 
} 


y 
| contained in said paragraph respe 
| 28. With respect to paragraph 55 of the complaint,| 


‘ 


repeats and realleges each and every denial, admission and 
allegation contained in paragraphs l through 10 and 12 of 
this answer as if fully set forth hereat. 

29. Denics cach and every allegation contained 
in paragraphs 56, 58, 59, 60 and 61 of the complaint. 


WITH RESPECT TO THE ALLEGED SEVENTH COUNT 


30. With respect to paragr2ph 62 of the complaint, 


repeats and realleges each and every denial, admission and 


allegation contained in paragraphs 1 through 10, 12, 26, 27 


and 29 of this answer as if fully set forth hereat. 


31. Denies each and every allegation contained | 


in paragraphs 63, 64, 65 and 66 of the complaint. 


& ‘ 
q WITH RESPECT TO THE ALLEGED EIGHTH COUNT | 


| 32. Denies knowledge or information sufficient 
to form a belicf as to the truth of the allegations contained 


in paragraphs 67 and 71 of the complaint. 


® 
33. With respect to paragraph 68 of the 
complaint, repeats and realleges each and every denial, 
admission and allegation contained in paragraphs 1 thr ugh 


J 
\ 
| 
{ 
| 
| 
ie 
10, 12, 26, 27 and 29 of this answer as if fully set forth 
hereat. 
/ 
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34. Denies each and every allegation contained 
in paragraphs 69, 70 and 72 of the complaint. 
AS A FIRST AFFIRMATIVE DEFENSE 
35. The complaint fails to state a claim against 
MDS-Atron, Inc. upon which relief can be granted. 
AS_A SECOND AFFIRMATIVE DEFENSE 
36. This Court lacks jurisdiction over the person 
of MDS-Atron, Inc. with respect to the alleged Third, Fourth 


and Eighth Counts contained in the complaint. 


AS A THIRD AFFIRMATIVE DEFENSE 


37. This Court does not have pendent jurisdiction | 


over the alleged Fourth Count contained in the complaint. 
AS A FOURTH AFFIRMATIVE DEFENSE 

38. The agreement alleged in the Fourth Count is 
void and ur.entoiceable by virtue of the applicable Statute 
of Frauds. 

AS A FIFTH AFFIRMATIVE DEFENSE 

39. MDS-Atron, Inc. did not know, nor could it 
have known, of any false or misleading statements or 
omissions as alleged in the complaint. 

WHEREFORE, defendant MDS~Atron, Inc. demands 
judgment dismissing the complaint of the plaintiffs herein, 
together with the costs and disbursements, including 
reasonable attorneys' fees, of this action; and such other 
and further relief as this Court deems just a’ d proper. 


. 


BEEKMAN ; & BOGUE \ 
re 
i / 
R Member of the Firm 
Attorneys for Defendant 
MDS-Atron, Inc. 
Office & P.O. Address 
5 Hanover Square 
New York, New York 10004 
HAnover 2-4060 


pay 
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| 
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[Caption and Docket No. Omitted ] Filed: August 1, 1972 
TNTERROGATORIES 


Pursuant to Rule 33 of the Federal Rules of 
Civil Procedure, defendant MDS-Atron, Inc. hereby demands 
that plaintiffs serve upon it signed and sworn answers tO 
the interrogatories set forth hereinafter within thirty (30) 
days of service hereof: 


% * *% 


rah) 
re 
<< 


8. (a) State whether any plaintiff sold or in 
way disposed of shares of Mohawk Data 
Sciences Corp. ("MDS") common stock on or 
subsequent to April 405 (197k. 


(b) If the answer to (a) above is in the affirma- 


n 


tive, identify each such plaintiff and as to 
each such share and plaintiff set forth with 
particularity (1) whether it was received 
pursuant to the merger referred to in the 
complaint and, if not, the method through 
which ownership was received and the date 
thereof, (ii) the date when it was sold or 
disposed of and method of disposition, and 
(441) if sold, the price at which sold, and 
the broker-dealer, if any, through whom sold. 


(c) If the answer to (a) above is in the affirma- 


tive, describe all writings with particular- 


ity sufficient to identify them issued, 


executed or in any way used or referred to 


ection with each such sale or dis- 


ss 
Q 
2) 
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position including the date thereof, the 


names of the person or persons who had 


re) 
ror, 
rz 
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anything whatsoever t 


names and addresses of the person or persons 
having custody thereof. 
x % & 
LA. With respect to paragraph 27 of the complaint: 
(a) State fully and specifically each and every 
fact, if any, respecting each plaintiff's 
attempts to sell the MDS common stock 
referred to. 
* * & 
15.(a) State whether any of the plaintiffs engaged 
in a "short sale" of shares of MDS common 
stock in April 1971 or May 1971. 
# * » 
LPs With respect to paragraph 29 of the complaint: 
* ~ # 
(da) State fully and specifically the facts, 4f 


any, in support of plaintiffs' claim that 
they have been damaged in the amount of 
not less than $17 per share of MDS common 
stock held by them as of April 30, 1971. 


* # ¥ 


ie} 
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(b) 


(n) 
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With respect to paragraph 40 of the complaint: 
* . * 
Set forth the names of each plaintiff that 
voted in favor of the Merger. 
x s - 
With respect to paragraph 56 of the complaint: 
State fully and specifically each and every 
statement contained in the Proxy Statement 


referred to which is alleged to be faice 


FY 


and misleading other than the specific 


protions of the financial statements referred 
to in subparagraphs (a) and (b) of paragraph 
56 of the complaint. 

State fully and specifically each and every 
respect not specifically referred to in the 
complaint in which the Proxy Statement is 
claimed to have omitted to state material 
facts necessary in order to make the 
statements contained therein not false or 
misleading. 

# # = 
tate fully and specifically the facts, +f 
any, in support of plaintiffs' claim that 
1t or prior to April 30, 1971 MDS intended 
to change its accounting policy with respect 


to sales of equipment on rental to 


affiliated third-parties. 
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Plaintiffs, =x: 
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MDS-ATRON, INC., MOHAWK DATA a3 “ , WW | 
SCIENCES CORP., JOSEPH S. =" | 
STOUTENBURGH, and RICHARD L. e % ‘fs 
KARPEN, : att 


Defendants. 
Defendant, MDS-Atron, Inc., by its attorneys, 


herein: 
WITH RESPECT TO THE ALLEGED 


JUI CTION, PARTIES, THE 
RGER, AND VENUE 


1. Denies knowledge or information sufficient | 


to form a belief as to the truth of the allegations containe 


Beekman & Bogue, for its amended answer to the complaint 


in paragraphs 1, 2, 6, 15 and 19 of the complaint. 


to form a belief as to the truth of the allegations contained 


| 


in paragraph 3 of the complaint, except admits that j 


2. Denies knowledge or information sufficient 


Pierre J. LeLandais & Co., Inc. purchased 11,000 shares of 


the common stock of Atron Corporation ("Atron ; in or 


3. Denies knowledge or information sufficient 


to form a belief as to the truth of the allegations con- 


2 Se re a 


tained in paragraph 4 of the complaint, except admits that 


Pierre J. LeLandais received 1,668 shares of the common 


} 
about January 1969. 


| 
| 
stock of Atron in or about January 1969. 
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4. Denies knowledge or information sufficient to 


form a belief as to the truth of the allegations contained 


& Science Investors, Inc. purchased 20,000 shares of 


she common stock of Atron in or about January 1969 and 


| in paragraph 5 of the complaint, except admits that Research| 
| 
| 


5,000 shares of the common stock of Atron in or about 
September 1969. 

5. Denies knowledge or information sufficient to 
| form a belief as to the truth of the allegations contained 


in paragraph 7 of the complaint, except admits that Coronet 


Fund purchased 42,500 shares of the common stock of Atron 


in or about January 1969, 


6. Denies knowledge or information sufficient to 
form a belief as to the truth of the allegations contained 
in paragraph 8 of the complaint, except admits that 


Creative Capital Fund purchased 42,500 shares of the common 


stock of Atron in or about January 1969. 


& 7. Denies each and every allegation contained in 
paragraph 9 of the complaint, except admits that 
MDS-Atron, Inc. is a Delaware corporation and is a wholly- | 
owned subsidiary of Mohawk Data Sciences Corp. ("MDS"). 
bd 8. Denies each and every allegation contained | 
| in paragraph 10 of the complaint, except admits that the | 
common stock of Atron was registered pursuant to Section 12 | 
3) of the Securities Exchange Act of 1934 in or about March | : 
i 1971. 
| 9. Denies each and every allegation cortained in 
paragraph 13 of the complaint, except admits that MDS is a 
ad New York corporation. 
10. Denies each and every allegation contained 
in paragraph 18 of the complaint. 
® 
ate 
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WITH RESPECT TO THE ALLEGED FIRST COUNT 
1l. With respect to paragraph 20 of the complaint, 


repeats and realleges each and every denial, admission and 


allegation contained in paragraphs 1 through 10, inclusive, 
of this amended answer as if fully set forth hereat. 

12. Denies each and every allegation contained in 
paragraphs 21, 22, 23 and 29 of the complaint, except eres 
upon information and belief, the truth of the allegations 
contained in said paragraphs respecting Joseph S. 
Stoutenburgh ("Stoutenburgh") acting individually. 

13. Denies each and every allegation contained in 
paragraphs 24, 25 and 26 of the complaint. 

14. Denies knowledge or information sufficient 
to form a belief as to the truth of the ailegations contained 
in paragraph 27 of the complaint. 

15. Denies knowledge or information sufficient 
to form a belief as to the truth of the allegations contained 
in paragraph 28 of the aiaiik. except admits that 
restrictions were imposed on the transfer of certain shares 
of MDS common stock issued by MDS in connection with the 
merger of Atron into MDS-Atron, Inc. 

WITH RESPECT TO THE ALLEGED SECOND COUNT 

16. With respect to paragraphs 30 and 34 of the 
complaint, repeats and realleges each and every denial, 
admission and allegation contained in paragraphs 1 through 
10 and 12 through 15 of this amended answer as if fully set 


forth hereat. | 
| 


17. Denies each and every allegation contained in 
paragraphs 31 and 33 of the complaint. 

18. Denies cach and every allegation contained in 
paragraphs 32 and 35 of the complaint, except denies, upon 
information and belicf, the truth of the allegations 


contained in said paragraphs respecting Stoutenburgh acting 


individually. 


eee re ss ere ~“ 
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WITii RESPECT TO THE ALLEGED THIRD COUNT 
19. Denies knowledge or information sufficient 
to form a belief as to the truth of the allegations 
contained in paragraphs 36 and 40 of the complaint. 

20. With respect to paragraphs 37 and 41 of the 
complaint, repeats and realleges each and every denial, 
admission and allegation contained in paragraphs 1 through 
10, 12, 14 and 15 of this amended answer as if fully set 
forth hereat. 

21. Denies each and every allegation contained 
in paragraphs 38, 39 and 42 of the complaint, except denies, 
upon information and belief, the truth of the allegations 


contained in said paragraphs respecting Stoutenburgh acting 


individually. 
WITH RESPECT TO THE ALLEGED FOURTH COUNT 

22. Denies knowledge or information sufficient 
to form a belief as to the truth of the allegations con- 
tained in paragraph 43 of the complaint. 

23. With respect to paragraphs 44 and 46 of the 
complaint, repeats and realleges each and every denial, 
adjmission and allegation contained in paragraphs 1 through 
10, 12, 14 and 15 of this amended answer as if fully set | 
forth hereat. | 

24. Denies each and every allegation contained | 
in paragraphs 45 and 47 of the complaint, except denies, 
upon information and belief, the truth of the allegations 
contained in said paragraphs respecting Stoutenburgh acting 
individually. 

WITH RESPECT TO THE ALLEGED FIFTH COUNT 

25. With respect to paragraphs 48 and 53 of the 

complaint, repeats and realleges each and every denial, 


admission and allegation contained in paragraphs 1 through 
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10, 12, 14 and 15 of this amended answer as if fully set 


forth hereat. 


26. Denies cach and every allegation contained in | 
paragraphs 49, 50, 52 and 54 of the complaint, except 
admits that Atron solicited proxies by means of a Proxy 
Statement, dated April 16, 1971, which was distributed 


through the mails. 


27. Denies each and every allegation contained 


information and belief, the truth of the allegations 


contained in said paragraph respecting Stoutenburgh acting | 


individually. 
WITH RESPECT TO THE ALLECED SIXTH COUNT 


28. With respect to paragraph 55 of the complaint, 


in parag aph 51 of the complaint, except denies, upon 
repeats and realleges each and every denial, admission and 
allegation contained in paragraphs 1 through 10 and 12 of 
this amended answer as if fully set forth hereat. 
29. Denies cach and every allegation contained 
in paragraphs 56, 58, 59, 60 and 61 of the complaint. 


| 
| 
| 
| 
WITH RESPECT TO THE ALLEGED SEVENTH COUNT | 
ae A EE nc ett SL ES 
30. With respect to paragraph 62 of the complaint, 
repeats and realleges each and every denial, admission and 
’ ' : 
allegation contained in paragraphs 1 through 10, 12, 26, 27 
and 29 of this amended answer as if fully set forth hereat. 
31. Denies each and every allegation contained 
in paragraphs 63, 64, 65 and 66 of the complaint. 
WITII] RESPECT TO THE ALLEGID EIGHTH COUNT 


32. Denies knowledge or information sufficient to 


| 
in paragraphs 67 and 71 of the complaint. | f! 

33. With respect to paragraph 68 of the complaint, 
repeats and realleges each and every denial, admission and 


alleqation contained in paragraphs 1 through 10, 12, 26, 


form a belief as to the truth of the allegations contained 
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27 and 29 of this amended answer as if fully set forth hereat. | 


34. Denics each and every allegation contained 
in paragraphs 69, 70 and 72 of the complaint. 


AS A FIRST AFFIRMATIVE DEFENSE 


35. The complaint fails to state a claim against 
S-Atron, Inc. upon which relief can be granted. 
AS A SECOND AFFIRMATIVE DEFENSE 
36. This Court lacks jurisdiction over the person 
f MDS-Atron, Inc. with respect to the alleged Third, Fourth 
land Eighth Counts contained in the complaint. 
AS A THIRD AFFIRMATIVE DEFENSE 


37. This Court does not have pendent jurisdiction 


over the alleged Fourth Count contained in the complaint. 
AS A FOURTH AFFIRMATIVE DEFENSE 


38. The ag.cement alleged in the Fourth Count 


contained in the complaint is void and unenforceable by 
virtue of the applicable Statute of Frauds. 
AS A FIFTH AFFIRMATIVE DEFENSE 
39. MDS-Atron, Inc. did not know, nor could it 
have known, of any false or misleading statements or 
omissions as alleged in the complaint. 


AS A SIXTH AFFIRMATIVE DEFENSE 


40. The Common Shares of Atron which were purchased 


| 
| 


without registration under the Securities Act of 1933 pursuant 


| 


by plaintiffs from Atron in 1968 and 1969 were sold by Atron 


to an exemption thereunder in reliance upon representations 
by plaintiffs that they were purchasing such shares for 
investment. 

41. Upon information and belief, plaintiffs were, 
at the times referred to in the complaint, and still are, 


experienced and sophisticated investors in securities and _— 


or should have known, (i) the meaning and ramifications of 


| 
: 
| 
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their “investment representation” and (ii) that Atron was 
selling them such shares relying upon the bona fides of 
such representation. 

42. As such, plaintiffs knew, or should have 

| known, that they could not have sold their Common Shares 
of Atron prior to three years from the date of the latest 
purchase of Atron Common Shares, unless such shares were 
registered under the Securities Act of 1933, and that 
therefore the shares of MDS Common Stock they would 
receive in exchange for their Atron Common Shares in 
connection with the merger of Atron into MDS-Atron, Inc. 
would not be unrestricted and free of legend, but, on the 
contrary, would, as required by then existing law, be 
restricted and legended and that restrictions on transfer 
would be placed thereon, all in the manner and to the 
extent that the plaintiffs had agreed upon at the time of 
their purchase of such Atron Common Shares. 

43. By reason of the foregoing, plaintiffs are 
estopped from pleading the claims and injuries alleged in 
the complaint. 

AS A SEVENTI] AFFIRMATIVE DEFENSE 

44. MDS-Atron, Inc., repeats and realieges each 
and every allegation contained in paragraphs 40, 41 and 42 
of this amended answer as if fully set forth hereat. 

45. In order to afford plaintiffs the opportunity 
to sell the shares of MDS Common Stock they received on 
exchange of their Atron Common Shares, MDS prepared and 
filed, as soon as practicable after the merger of Atron 
into MDS-Atron, Inc., a Registration Statement under the 
Securities Act of 1933 and offered plaintiffs an opportunity 
to register such shares of MDS Common Stock. 


46. Plaintiffs, with full knowledge of the facts 


alleged in the complaint, instructed MDS to register all or 


—— 
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part of the shares of MDS Common Stock they received in 
exchange for their Atron Common Sharcs. Said Registration 
‘erences became effective in August 1971. 

| 47. By reason of the acts and conduct of the 


|plaintiffs as aforesaid, plaintiffs waived the claims and 


|| injuries alleced in the complaint. 


! 
| 
WHEREFORE, defendant MD*~-Atron, Inc. demands 


| judgment dismissing the complaint of the plaintiffs herein, 
| together with the costs and disbursements, including 

|| reasonable attorneys' fees, of this action; and such 

' 


lother and further relief as this Court deems just and proper. 


BEEKMAN & BOGUE as 2 
} 4 Pa / / 
| bait deghh Fas | 
| —— a a “a. 
A Member of the Firm 
Attorneys for Defendant MDS- 
Atron, Inc. 
Office & P.O. Address 
5 Hanover Square 
New York, New York 10004 
HAnover 2-4060 


a 
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UNITED STATES DISTRICT COURT 
SOUTILRN DISTRICT OF NEW YORK 


PIERRE J. LeLANDAIS & CO., INC., 
PIERRE J. LeLANDAIS, RESEARCH & 
SCIENCE INVESTORS, INC., 
INTERCONTINENTAL TECHNOLOGY 
NATIONAL RESOURCES, CORONET FUND, 
and CREATIVE CAPITAL FUND, 


Plaintiffs, ANSWER 
-against- 72 Civ. 2278 


MDS-ATRON, INC., MOHAWK DATA 
SCIENCCS CORP., JOSEPH S. : oS 
ST ENBURGH, and RICHARD L. 


ws OUT 


KARPEN, ‘ — Kg 


Detendants. 
Defendant, Mohawk Data Sciences Corp., by its 
attorneys, Beekman & Bogue, answers the Sixth, Seventh anc 
Eighth Counts contained in the complaint herein as 
follows: 
WITH RESPECT TO THE ALLEGED 


JURISDICTION, PARTIES, THE 
MERGER, AND VENUE 


1. Denies knowledge or information sufficient 


to form a belief as to the truth of the allegations containec 


in paragraphs 1, 2, 6, 15 and 19 of the complaint. 

2. Denies knowledge or information sufficient to 
form a belief as to the truth of the allegations contained 
in parrgraph 3 of the complaint, except admits, upon 
information and belief, that Picrre J. LeLandais & Co., Inc. 
purchased 11,000 shares of the common stock of Atron 
Corporation ("Atron") in or about January 1969. 

3. Denies knowledge or information sufficient to 
fourm a belicf as to the truth of the allegations contained 
in paragraph 4 of the complaint, except admits, upon inform 


tion and belicf, that Pierre J. LeLandais received 1,668 


17 


shares of the common stock of Atron in or about January 1969. 
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4. Denies knowledge or information sufficicnt to 


; form a belicf as to the truth of the allegations contained 
, in paragraph 5 of the complaint, e-cept admits, upon 

| information and belief, that Research & Science Investors, 
| Inc. purchased 20,000 shares of the common stock of Atron 
| in or about January 1969 and 5,000 shares of the common 
stock of Atron in or about September 1969. 


5. Denies knowledge or information sufficient to 


se 


form a belief as to the truth of the allegations contained 


in paragraph 7 of the complaint, except admits, upon 


information and belief, that Coronet Fund purchased 42,500 
shares of the common stock of Atron in or about January 1969. 


6. Denies knowledge or information sufficient to 


form a belief as to the truth of the allegations contzined 
in paragraph 8 of the complaint, except admits, upc infor- | 
mation and belief, that Creative Capital Fund purchased 
42,500 shares of the common stock of Atron in or about 


January 1969. 


af 
at 


7. Denies each and every allegation contained in 


paragraph 9 of the complaint, except admits that MDS-Atron, 
Inc. is a Delaware corporation and is a wholly-owned 
subsidiary of Mohawk Data Sciences Corp. ("MDS"). 

8. Denies each and every allegation contained in 
paragraph 10 of the complaint, except admits that the 
common stock of Atron was registered pursuant to Section 12 | 
of the Securities Exc’.ange Act of 1934 in or about March 
1971. 

9. Denies each and every allegation contained in 
| paragrapt 13 of the complaint, except admits that MDS is 


a New York corporation. 


10. Denies each and every allegation contained in 


paragraph 18 of the complaint. 
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WITH RESPECT TO THE ALLEGED SIXTH COUNT 
WITH RESPECT TT 


ll. with respect to paragraph 55 of the complaint, 
repeats and realleges each and every denial, admission and 
allegation contained in paragraphs 1 through 10, inclusive, 
of this answer as if fully set forth hereat, and denies 
knowledge or information sufficient to form a belief as to i 
truth of the allegations contained in paragraphs 21 and 49 
of the complaint, except admits that Atron solicited aaa 
by means of a Proxy Statement, dated April 16, 1971, which 
was distributed through the mails. 

12. Denies each and every allegation contained in | 
paragraphs 56, 58, 59, 60 and 61 of the complaint. 

WITH RESPECT TO THE ALLEGED SEVENTH COUNT 

13. With respect to paragraph 62 of the complaint, 
repeats and reallegces each and every denial, admission and 
allegation contained in paragraphs 1 through 12, inclusive, 
of this answer as if fully set forth hereat, and denies 
each and every allegation contained in paragraphs 50 and 
51 of the complaint, except denies, upon information and 


belief, the truth of the allegations contained in paragraph 


a 


51 of the complaint respecting Joseph S. Stoutenburgh. 
14. Denies each and every allegation contained in 
paragraphs 63, 64, 65 and 66 of the complaint. 
WITH RESPECT TO THE ALLEGED EIGHTH COUNT 
15. Denies knowledge or information sufficient to 


form a belief as to the truth of the allegations contained” 


in paragraphs 67 and 71 cf the complaint. | 

16. With cespect to paragraph 68 of the complaint, 
repeats and realleges cach and ev ry « nial, admission and | 
allegation contained in paragraphs 1 -arough 13, inclusive, 
of this answer as if fully set forth hercat. 


17. Denies each and every al’egation contained in 


paragraphs 69, 70 and 72 of the complaint. 


me 


| 
| 
! 
| 


| 
| 
| 
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AS A FIRST APFIRMATIVE DEFENSE 


18. The complaint fails to state a claim against 


MDS upon which relief can be granted. 


AS A SECOND AFFIRMATIVE DEFENSE 


19. The Common Shares of Atron which were purchased 


by plaintiffs from Atron in 1968 and 1969 were sold by Atron 
without registration under the Securities Act of 1933 
pursuant to an exemption thereunder in reliance upon 
representations by plaintiffs that they were purchasing such 
shares for investment. 

20. Upon information and belief, plaintiffs were, 
at the times referred to in the Sixth, Seventh and Eighth 
Counts of the complaint, and stili are, experienced and 
sophisticated investors in securities and knew, or should 
have known, (i) the meaning and ramifications of their 
“investment representation" and (ii) that Atron was selling 
them such shares relying upon the bona fides of such 
representation. 

21. As such, plaintiffs knew, or should have 
known, that they could not have sola their Common Shares of 
Atron prior to three years from the date of the latest 
purchase of Atron Common Shares unless such shares were 
registered under the Securities Act of 1933, and 
that therefore the shares of MDS Common Stock they would 
receive in exchange for their Atron Common Shares in 
connection with the merger of Atron into MDS-Atron, Inc. 
would not be unrestricted and gree of legend, but, on the 
contrary, would, as requircd by then existing law, be 
restricted and legended and that restrictions on transfer 
would be placed thereon, all in the manner and to the extent 
that the plaintiffs had agreed upon at the time of their 


purchase of such Atron Common Shares. 


22. By reason of the foregoing, plaintiffs are 
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estopped from pleading the clains and injuries alleged 


| in the sixth, Seventh and Eighth Counts of the complaint. 
AS A THIRD AFFIRMATIVE DEFENSE 

23. MDS repeats and realleges each and every 
allegation contained in paragraphs 19, 20 and 21 of this 
| answer as if fully set forth hereat. 

24. In order to afford plaintiffs the opportunity | 
to sell the shares of MDS Common Stock they received on 
exchange of their Atron Common Shares, MDS prepared and filed, 
las soon as practicable after the merger of Atron into MDS- 
Atron, Inc., a Registration Statement under the Securities 
Act of 1933 and otfered plaintiffs an opportunity to 
register such “hares of MDS Common Stock. 


25. Plaintiffs, with full knowledge of the facts 


alleged in the Sixth, Seventh and Eighth Counts of the 
complaint, instructed MDS to register all or part of the 
shares of MDS Common Stock they received in exchange for 
their Atron Common Shares. Said Registration Statement 


became effective in August 1971. 


—————————————————————— 


26. By reason of the acts and conduct of the 
plaintiffs as aforesaid, plaintiffs waived the claims and 
injuries alleged in the Sixth, Seventh and Eighth Counts 
of the complaint. 

WHEREFORE, defendant Mohawk Data Sciences Corp. 


demands judgment dismissing the complaint of the plaintiffs 


melt sli es al ie ta a TT tt tO 


herein, together with the costs and disbursements, including 


reasonable attorneys' fees, of this action; and such 


lother and further relief as this Court deems just and proper. 


BEEKMAN & BOGUE aes 


By / y re , / ha . ’ /\ 
“K Member of the Firm 

Attorneys for Defendant 

Mohawk Data Sciences Corp. 

Office & P.O. Address 

5§ HNanover Square 

New York, New York 10004 

HAnover 2-4060 
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[Caption and Docket No. Omitted] Filed: October 24, 1972 
ANSWERS TO 
INTERROGATORIES 
Plaintiffs, pursuant to Rule 33 of the Federal Rules 


)(1) LeLandais & Co. disposed of MDSC common stock 


(all received in the Atron-MDS-Atron merger) as follows: 


Date/shares Price/share Broker/dealer 
9/1(9)/71--1500 21: tke Merkin & Co. 
9/1(9)/71--93 27 3/8 Merkin & Co. 

(2) Research and Science Investors, Inc. disposed 


of MDSC common stock (all shares sold long were received in 
the Atron=-MDS-Atron merger) as follows: 


Date/shares Price/share Broker/dealer 


1/3/71 --500 
1/12/71--400 
1/12/71--100 
1/17/71--500 
11/16/71--500 
11/19/71--500 
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RSI unintentionally made short sales of MDSC stock after 
April 30, 1971. Details will be provided in supplement on 
interrogatories 14 and 15. 

(3) Coronet Fund unintentionally made short 
sales of MDSC stock after April 30, 1971. Details will be 


provided in supplement on interrogatories 14: and 15. 
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(4) Creative Capital Fund disposed of MDSC 


common stock (all received in the Atron--MDS-Atron merger) as 


follows: 
Date/shares Price/share Broker/dealer 
11/22/71--4062 15 1/4 


(c) All sales described in subparagraph (b) above 
were made pursuant +o a prospectus of MDSC dated August 25 5 
1971 (and the related registration statement filed with the 
SEC). On information and belief, the prospectus was prepared 
by MDSC, and true copies are in its custody. With the ex- 
ception of the usual confirmations and account statements and 
a letter from LeLandais to Phillip Ablove on or about 
September 1, 1971, plaintiffs have no knowledge of any other 


writings of the kind described. 


% * % 
14. Interrogatory 17. 
% % Pa 


(ad), (e), (f) As a result of the Atron-MDS-Atron 
merger plaintiffs were forced to exchange Atron shares for MDSC 


shares at a ratio of 4 for 1. Had the proxy statement not 


Oo 


been false and misleading and the true financial condition of 
MDSC then been known to Atron shareholders and the public, 
the merger either would not have been approved or the 
exchange ratio would have been more than $17 per share more 
favorable to Atron shareholders. In addition, (1) had the 


MDSC common -stock received by the plaintiffs as a result of 


the merger not been restricted plaintiffs could have sold it 


e for not less than $44 per share, whereas because of the re- 
Sstrictions, they were not able to sell it until the market 
price deteriorated to less than $28 per share, and (2) had 


& the plaintiffs known that they would not receive freely 


B a 


transferable stock the merger might not have been approved. 
The market price of MDSC common stock at various points in 
& time is reflected in the records of the New York Stock Exchange. 
Plaintiffs will be unable to list other writings supporting 
the amount of their damages until they have conducted discovery 


& in this action. 


18. Interrogatory 22. 


g % * * 
(ad) All plaintiffs. 
+ # + 
® 21. Interrogatory 26. Plaintiffs will be unable to 
\ answer this interrogatory completely until they have conducted 
discovery in this action. 

e (a) The following statements contained in the proxy 
statement are alleged on information and belief to be false 
and misleading: 

e (1) The statements made in the first sentence of 

the first paragraph on page 15; 
(2) The statements in the second full paragraph 
ee 


on page 15; 
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(3) The last sentence in the third paragraph on 


(4) The characterization of backlog included in the 


last paragraph on page 1535 


that "Mohawk recently commenced a program of marketing its 
equipment to End Users pursuant to extended term leases 


ranging from 2 to 5 years, with options to extend for 


Qu 
n“ 
v 


additional perio 
(6) The second full paragraph in Note J ol 
to Financial Statements of Mohawk on page 406; 


(7) The first sentence of the fifth full paragraph 


(b) (1) The proxy statement failed to disclose tha 
deliveries pursuant to the long-term rental program being 
initiated by Mohawk would properly be accounted for as lease 
transactions rather than sales; that such long-term rentals 
were being utilized in an attempt to distort the proportion of 
sales to rentals of Mohawk's products and to inflate the 
amount of Mohawk's net income; that the effect of accounting 
for such transactions as sales would be to overstate income 
for the periods involved; that, upon information and belief, 
Mohawk's certified public accountants had suggested to Mohawk 
that accounting for such rentals as sales was improper; that 
Mohawk was considering changing its accounting policy with 


respect to such transactions and that such a change would 


4 
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materially adversely affect Mohawk's results of operations as 


<< 


presented in the proxy statement; that Mohawk was considering 
changing its fiscal year from July 31 to April 30, and that 
the effect of a change in the fiscal year would be to accentuate 
the impact of the accounting change on tne results for the 
period ended April 30, 1971; 

(2) The proxy statement omitted to state 


computer equipment and failed to state the circumstances under 
which Mohawk might be required to assume payment obligations 
or to repurchase equipment under its long-term leases and the 
material adverse effect of such obligation upon Mohawk's 
business; on information and belief, the proxy statement 
failed to disclose the fact that Mohawk had already ex- 
perienced signisicant difficulties with the return of equip- 
ment allegedly sold pursuant to long-term leases. 
* # x 

(n) On May 5, 1971 Mohawk made a formal press 

release regarding its change of accounting policy. Therefore, 


this change had to have been considered prior to April 30, 


1971. 


SUPPLEMENTAL ANSWERS 


S TQ INTERROGATORIES 


Nitieti PD 305 a ae a: 7 a rhea 4 in tis tee _ — 
of Civil Procedure, hereby supplement their answers to the 


interrogatories of defendant MDS-Atron, Inc., dated July 31, 
1972; the answers herein supplemented were served by 
plaintiffs on September 22, 1972. 
” - z 
8. Interrogatories 14 and 15. On May 19, 1971 


ad 9 fo ek ae = Pe oy a 1 5 “4 ) 5 FN a} 
RSI sold 500 shares of MDSC common stock at $42.25 per share 


On Mey 12, 1971 Coronet Fund so 
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Shares of MDSC common stock at between $44.50 and $44.37 
per share (total proceeds $234,503.58). On June 2 
purchased 5,312 shares at between $41.50 and $41.625 per 
shire (total cost $220,449.50). All of Coronet Fund's sales 
and purchases were through Fahnestock & Co. Coronet Fund 


has confirmations of all transactions. 
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PIERRE J. LeLANDAIS & CO., INC., : ~? of ALY 
ec al ¢ 
Plaintiffs, STIPULATION 
-against- 72 Civ. 2278 CJB 
MDS-ATRON, INC., = as 
Defendants. 
a ae 
IT IS HEREBY STIPULATED AND AGREED by and bet 
the undersigned attornevs for all parties herein: 
(1) that the complaint in this action be, and 


hereby is, an 


(2) that the answers to the origin nal complaint of 


all defendants be, and thev hereby are, deemed to be 


answers of all defendants to the amended complaint, 


@efendants' responses to paragraphs which have been 


DISTRICT COURT ‘our ED 


ed to read as per the annexed Exhibit A; 


the 


in that 


altered 


in the amended complaint remain unchanged, except that 


all defendants admit the allegations contained in paragraph 


13 of the amended complaint. 


Dated: New York, New York 
MayZ7, 1973 


BUTOWSKY, SCHWENKE & DE 


My ola [igh 2 D: 


A Member of the Firm 
nA of wy, Attorneys for Plainti“‘s 
in Cko Fert 
MiAy 2c 1775 
BEEKMAN & ys, 
By Ure a. Pa Fs 
jirm 
idant 


SO ORDERED: 7 
Date: 


bl > ne ee 
Ry Cy HAPLLES % G BRIER . S12, 
j. Charles J. brieant age U.S.D.J. 


a eT SRS 
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UNITED STALLS DISTRICT couRT v” : : 
SOUTHERN DISTRICT OF NEW YORK ~ — 
ens 

SO SS OR, EE Pe Se ae ee ae sae . 

PIERRE J. LeLANDAIS & CO., INC., : - 

PIERRE J. LeLANDAIS, RESECARCH & . 

SCIENCE INVESTORS, INC., : - 

INTERCONTINENTAL TECHNOLOGY «& 

NATURAL RESOURCZS, S.A., CORONET 

FUND, and CREATIVE CAPITAL FUND, : 
Plaintiffs, 72 Civ. 2273 CIJBIr. 
rT ~against- MENDED 


MDS-ATRON, INC., MOHAWK DATA 

| SCIENCES CORP., JOSEPH s. 

| STOUTENBURGH, and RICHARD L. | 
| KARPEN, | 


Defendants. 


1} id 


Plaintiffs, by their attorneys, Butowsky 

Devine, for their amended complaint, herein allege: 
JURISDICTION, PARTIES, THE MERGER, AND VINUL 

il 1, This Court has jurisdiction of this action by virtue’ 
|} Of 25 U.S.C. §1331, §27 of che Securities Exchange Act of 1934 
! ("Exchange Act") (15 U.S.C. §73aa), and principles of pendent 
| dextetrctios. 
| 2. The matter in controversy exceeds $10,000, exclu- 
|| sive ef interest and costs. 
| 3. Plaintiff Pierre J. LeLandais & Co., Inc. 
| ("LeLandais & Co.") is a corporation incorporated under the laws 
lof the State of New York, and it nas an office in the State of New 
t Souk, On April 30, 1971 LeLandais & Co. owned beneficially €,332 
Shares of the common stock of Atron Corporation ("Atron"), 5,500 


| 


|} Of which it aad purchased on or about January 15, 1969. 


! 4. Plaintiff Pierre J. LeLandais ("LeLandais") rasides 
| 


|, in the State of New York. On April 30, 1971 LeLandais owned of recor: 


| 


| 
( 
| 


it 
{I 


| 
| 
| 
| 


232 shares of the common stock of Atron, waich he had purchased on 
or about December 17, 1963. On April 30, 1971 LeLandais & Co. 
was the beneficial owner of those 332 snares. 
i| 5. Plaintiff Research & Science Investors, Inc. ("RSI") 
is a corporation incorporated under the laws of the State of 
Maryland, and it has an office in Naw York, New York. On Avril 
V 30, 1971 RSI owned beneficially 10,000 shares of the common stock 
i of Atron, which it had purchased on or about January 15, 1969. 
i 6. Plaintiff Intercontinental Technology & Natural 
| Resources S.A. ("ITNR") is a corporation incorporated under tne 
| laws of Luxembourg. On April 30, 1971 ITNR owned beneficially 
5,000 shares of the common stock -f Atron, which it had purchased 
| on or about November 18, 1969. : | 
| 7. Plaintiff Coronet Fund is a partnership, and it has 
t an off ce in New York, New York. On April 30, 1971 Coronet Fund 
owned beneficially 21,250 shares of the common stock of Atron, 
which it had purchased on or about January 15, 1969. { 
i 8. Plaintiff Creative Capital Fund is a partnersh:p, 
|| and it has an office in the State of New Jersey. On April 30, 1971 
| 
i Creative Capital Fund owned beneficially 16,250 
common stock of Atron, which it had purchased on.or about January 
15, 1969. | 
9 On information and belief, defendant MDS-Atron, Inc. 
|| ("MoS atron") is a corporation incc.porated under the laws ef the 
| 
ii} State of Delaware; it has its principal office in New York, New 


| | 
! 
York; and itisa wholly-owned subsidiary of defendant Mohawk Data! 


10. On information and belief, the common stock of Atron: 


| 
\j 
\ Sciences Corp. ("Mohawk"). | 
| 
i} 
I | 


was at all relevant times prior to April 30, 1971 registered pur- 


suant to Section 12 of the Exchange Act. 


| 


11. On April 30, 1971 Atron was merged into MDS-Atron 


| 
| 
| 
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'("Merger"). By virtue of the Merger, MDS-Atron assumed all o* the 
liabilities of Atron. 
12. The terger was approved by the vote of the holders 


of more than two-thirds of the then outstanding shares o 


common stock, at a special meeting held en April 39, 1271 
13. On information and belief, defendant is a 
corporation incorporated under the laws of the State of sew Yorn, 


and it has an office in New York, New York. 
14. The Merger was accomplished by exchanging tie 
common stock of Atron for shares of Mohawk common stock, at tie 
ratio of four (4) shares of Atron stock for each share of Nohawk 
\stock. 
| 

15. All of the Atron common stock owned beneficially 
‘by tne plaintiffs on April 30, 1971 was exchanged for Mohawk common 
‘stock, at the Merger ratio of 4-for-1. 
f 16. On information and belief, defendant Joseph 
‘Stoutensurga ("Stoutenburgh") at all relevant times prior to the 


‘Merger was the President and a Director of Atron, and on we date 


of the Merger he became the President and a Director of .loS-/tron. 
| 
{i 17. On information and belief, defendant Richara L. 


"| 


‘Karpen ("Karpen") was both a Director of Atron and an officer,nanely 
| 

iExecutive Vice President, of Mohawk in the period from January, 1971 
i ; , F : 

jthrough April 30, 1971, the date of the Herger, and tnereafter was 


(Poth a Director of MDS-Atron and an officerof Mohawk. 


; 18. Several acts and transactions constituting the 

' j ' 
violations alleged occurred in this district. 

i 
1} 19. This action properly is brought in this district by 


| 


<= 


ivirtue of 72 U.S.C. §1391 and §27 of the Exchange Act (15 U.S.C. 

\| 

:§78aa). 

| FIRS COUW? -- AGAINST 

| MDS-ATRON AND STOUTLENBURGII 

1 20. Paragraphs 1 through 19 are here repeated and re- 

i 

jalleged. 

| | 
} 

1 -3- 

1 

| 


Lia 


71. (During April, 1972 Stoutenburgi, acting individually 


and as an agent and officer of Atron, by use of the telephone anc 
otner means and instrumentalities of interstate commerce, 
solicited proxies from plaintiffs for the purpose of voting in 
favor of tne iferger. 

2.. Cercain of these solicitations occurred during 
April, 1971 au telephone conversations between LeLandais and 
Stoutenburgh, wherein LeLandais stated that certain Atron Share- 
holders, including all plaintiffs in this action, as a condition 
to their vote in favor of the Merger wanted it to be confirmed 
to them that the Mohawk common stock which they would receive 
if the Merger were approved would be unrestricted and free of 
legend, and that it could re sold in market transact”ons without 
registration under the Securities Act of 1933 
23. In response Stoutenburgn confirmed to LeLandais 


that the Monavk common stock to be received in the Merger by 


and free of legend, anc that it could be sold in market trans- 
actions without registration under tne Securities Act of 1933. 

24. These solicitation statements were material. 

25. These solicitation statements were when made, and 
in light of the circumstances undar which they were made, false 
and misleading in that the transferability of the fiohav«x common 
stock which was received by the plaintiffs was restricted; the 
certificates representing the stock were legended; and in the 
absence of registration under the Securities Act of 1933 cue 
stock could not be sold in market transactions. 

26. These solicitation statements constituted viola- 
tions of Section 14(a) of the Exchange Act and Rule ld4a-9 


promulgated thereunder, 


27. Subsequent to April 30, 1971, the Nerger date, 
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plaintiffs desired to, and several of the plaintiffs attempted 
to, sell, on registered national securities exchanges, the 
Mohawk common stock they received in exchange for their Atron 
common stock. 

28. Due to restrictions on transfer imposed by Mohawk, 
plaintiffs’ attempted sales could not be consummated. 

29. As a result of the violations of Section 1l4(a) of 
the Exchange Act committed by Soutenburgh and “DS-Atron (Atron's 
successor) plaintiffs have been damaged in the amount oz not less 
than $17 per share of Nonawk common stock held by them as of i 
“pril 30, 1971, the exact amount of each plaintiff's damage to oe 
determined at the trial of this action. 


SECOND COUNT 
MDS-ATRON AND 


30. Paragraphs 1 through 19 and paragraphs 21 tarougi 
24 are here repeated and realleged. 
31. These statements were false and misleading, and 
were relied upon by plaintiffs. 
32. These statements were made, used, and employed by 
Stoutenburgh, individually and as an agent and officer of Atron, 
as a deceptive device and contrivance in connection with plain- 
tiffs' sale c£ their Atron common stock and plaintiffs’ purchase | 
of Mohawk common stock (in the ‘tierger exchange). 
33. These statements constituted violations of Section 
10(b) of the Exchange Act and Rule 10b-5 promulgated thereunder. 
34. Paragraphs 27 and 23 are here repeated and re- 
| 
alleged. 
35. As a result of the violations of Section. it(b) of 
the Exchange Act committed by Stoutenburgh and NDS-Atron (Atron's | 
successor), plaintiffs have been camaged in the amount of not less 


than $17 per share of Mohawk common stock held by them as of 


April 30, 1971, the exact amount of each plaintiff's damage to 
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be d2termined at the trial of this action. 
THIRD COUNT -- ACAINST 
MNDS-ATRON AND 4 URGH 
36. This Court's jurisdiction of this count is based 
on principles of pendant jurisdiction. 
37. Paragraphs 1 througn 19 and paragravhs 21 through 
23 are here repeated and realleged. 
38. These statements by Stoutenburgh were false. 
39. At tne time these statements were made by 
Stoutenourgn, he knew, or should have known, that they were false. 
40. Plaintiffs relied on these statements in voting in 
favor of, and not opposing, the Merger and in exchanging tneir 
Atron common stock for Mohawk common stock at the ratio of four 
| (4) shares of Atron for one (1) snare of es 
i} 41. Paragraphs 27 and 28 are here repeated and re- 
alleged. 
42. As a result of the foregoing misreprasentations, 
| made by Stoutenburga individually and as an agent and officer of 
i Atron, plaintiffs have been damaged in the amount of not less 
|| than $17 pear share of Mohawk common stock held by them as of 
| April 30,1971. the exact amount of each plaintiff's damage to be 


i} determined at the trial of this action. 

1 

1 FOURTH COUNT -- AGAINST 
MDS-ATRON AND STOUTENBURGH 


i| 
' 
it 


i 


43. 
princip.es of pendent jurisdiction. 
44. 
are here repeated and realleged. 


45. 


Paragraphs 1 through 19 and paragraphs 


Stoutenburga thus promised and agreed, 


22 and 23 


for a good 


|}and valuable consideration, individually and as an agent and 


}officer of Atron, that plaintiffs would receive Mohawk common 


This Court's jurisdiction of this count is based on 


Uda 


stock free of transfer restriction, free of legend, and whicn 
could be sold in market transactions without registration under 
the Securities Act of 1933. 

46. Paragrapns 27 and 28 are here repeated and re- 


alleged. 


47. Stoutendurga and “DS-Atron (Atron"s successor) thus 


preached the agreement with plaintiffs, and as a result, 
plaintiffs have been damaged in the amount of not less than $17 
per share of ilohawk common stock held by them as of April 3), 
1971, the exact amount of each plain iff's damage to be de- 
termined at the trial of this action. 


FIFTH COUNT -- AGAINST 
MDS-ATROi 


48. Paragraphs 1 through 19 and paragraph 21 are here 
repeated and realleged. 

49. Atron solicited proxies from plaintiffs, for the 
purpose of voting in favor of the Merger, »y means of a proxy 
statement, dated April 16, 1971, which was distributed through 


the mails ("Proxy Statement"). 


50. ‘the Proxy Statement omitted to state material facts 


necessary in order to make the statements therein not misleading 
in that it did not state that tie shares of Mohawk common stock 
to be received by a substantial number of Atron shareholders, 
including all plaintiffs in this action, would be restricted, 
legended, and that they could nut be sold in market transactions 
without registration under the Securities Act of 1933. 

51. The Proxy Statement omitted to state material 
facts necessary to correct the false and misleading statements 


earlier communicated by Stoutenburgh to LeLandais, and others, 


as more fully stated in paragraph 23 above. ¥ 


52. Tnese omissions in the Proxy Statement constituted | 


violations of Section 14(a) of the Exchange Act and 14a-9 


promulgated thereunder. 
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53. Paragrapns 27 and 23 are here repeated and reallcged 


54. As a result of the violations of Section l4(a) of 
the Exchange Act committed by ‘bS-Atron (Atron's successor) 
plaintiffs have seen damaged in the amount of not less than $17 
per share of the tionawk common stock held by them as of April 
30, 1971, tne exact amount of eacn plaintiff's damage to 5e 
determined at the trial of this action. 


SIXTH COUNT -- AGAINST 
MDS-ATRON, MOHAWK, AND KARPEN 


55. Paragraphs 1 through 19 and paragraphs 21 and 49 
are here reveated and realleged. 

56. The Proxy Statement contained statements which, at 
the time and in the light of the circumstances under which they 
were made, were false and misleading, or which omitted to state 
material facts necessary in order to make the statements therein 
not false or misleading, including, but not limited to, the 
Sollowing: 

(a) the financial statements for Mohawk over- 

Stated iMohawk's revenues (by at least $3,792,000), net 
income (py at least $1,490,000), and book value for the 
fiscal year ended July 31, 1970; and 
(ob) the financial statements for -lonawk sub- 
stantially overstated Mohawk's revenues, net income, and 
book value for the 6-month period from August 1, 1970 to 
January 31, 1971; and 

(c) no disclosure was made of Mohawk's consideration 
of the need to, or its intention to, change its accounting 
policy with respect to sales of equipment on rental to 
affiliated third parties; and 

(d) the description of the terms and conditions 


upon which Mohawk sold or leased“its equipment, and tne 


| 
| 
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means of accounting for such sales or leases, was un- 
clear and inaccurate, and sought to disguise the fact 
that Monawk's reven’ 2s and book value were overstated. 

57. Substantially all of the financial information re- 
sp2cting Mohawk contained in the Proxy Statement was prepared 
and supplied by Hohawk. 

53. The foregoing misstatements and omissions in the 
Proxy Statement constituted violations of Section 14(a) of the 
Exchange Act and Rule l4a-9 promulgated thereunder. 

59. Defendant Karpen, who at the time of the Nerger 
was both an Atron Director and Executive Vice President of 
Mohawk, knew, or should have known, at least several weeks 
before the Merger, of the misrepresentations and omissions in 
the Proxy Statement and of Mohawk's intention to announce, tnree 
pusiness days after the Merger, significant corrections of its 
financial statements. 

60. In violation of his fiduciary duties, Karpen 
never advised the Atron Board of Directors or the Atron share- 
holders of the Proxy Statement misrepresentations and omissions, 
nor of Nohawk's intended announcement. 

61. AS a result of the violations of Section l4(a) of 
the Exchange Act committed by NDS~-Atron (Atron's successor) and 
Mohawk, which violations were aided and abetted by Karven, 
plaintiffs voted in favor of, and did not oppose, the “erger, 
and they have been damaged in the amount of not less than $17 
per share of the Mohawk common stock held by them as of April 30, 
1971, the exact amount of each plaintiff's damage to be determine 
at the trial of this action. 


SEVENTH COUNT -- AGAINST 
MDS-ATRON, NOHAWK, AND KARPEN 


62. Paragraphs 1 through 13, paragraph 21, paragraphs 
49 through 51, paragraphs 56 and 57, and paragraphs 59 and 60 


are here repeated and realleged. 


=<Ju 


| 
| 
d 


| 
| 
| 
| 
‘ 
| 
{ 
| 
| 
| 
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63. The Proxy Statement was used and employed asa 
deceptive device by Atron and Monawk in connection with plain- 
tiffs' sale of their Atron common stocx and plaintiffs’ purcaase 


of tiohawk common stock (in the Merger exchange). 


64. Plaintiffs relied upson the misstatements and onmis- 


| sions in the Proxy Statement in selling their Atron common stock 


and in purchasing Mohawk common stock (in the llerger excnange). 


65. These misstatements and omissions, used 


e) 
ui 
® 


deceptive uevice, constituted violations of Section 10(b) of 
the Exchange Act and Rule 10b-5 promulgated thereunder. 

66. As a result of the violations of Section 10(b) of 
the [Exchange Act committed by MDS-Atron (Atron's successor) and 
Mohawk, which violations were aided and abetted by Karpen, 
plaintiff have been damaged in the amount of not less than $17 
per share of slonawk common stock aeld by tiem as of April 30, 
1971, the exact amount of each plaintiff's damage to Se d2- 
termined at the trial of this action. 


EIGHTH COUNT -- ACAINST 
MDS-ATRON, MOHAWK, AND KARPEN 


67. This Court's jurisdiction of this count is based on 


principles of pendent jurisdiction. 


6&. Paragraphs 1 through 19, paragraoh 21, paragraphs 


49 through 51, paragraphs 56 and 57, and paragraphs 59 and 60 are 


here repeated and realleged. 


69. The misstatements and omissions in the Proxy State- 


ment were false and misleading. 


made by Atron and Nohawk, they (Atroa and Mohawk) and Karpen, 


knew, or snould have known, that they were false and misleading. 


739, At the time these misstatements and omissions were 
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71. Plaintiffs relied on these statements in voting 
in favor of, and not opposing, the Merger and in exchanging their 
Atron common stock for Monawk common stock at the ratio of four 


(4) shares of Atron for one (1) share of Nohawk. 


72. AS a result of the foregoing misrenvresentations, 


to advise sither Atron's 5oard of Directors or Atron's share- 
nolders of the misrepresentations, plaintiffs have been damaged 
) F in the amount of not less than $17 per share of Mohawk common 
\| stock held by them as of April 30, 1971, the exact amount of 


each plaintiff's damage to be determined at the trial of this 


4) action. 

’ rf WHEREFORE, plaintiffs demand judgment on each and | 
i every count, against tie defendants named in each count, jointly 
rf and severally wniere more than one defendant is named in a pdar- 

> " ticular count, awarding each plaintiff money Gamages, in an amount 


to be determined at the trial of this action, but in excess of 

ii $10,000 as to each plaintiff, togetner with interest from April | 

30, 1971, and the costs and disbursements of this action, in- 

‘| gluding reasonable attorneys fees. 

BUTOWSKY, SCHWENKE & DEVINE 

| 

By | 
A member of the firm | 

Attorneys for Plaintiffs 

230 Park Avenue 


New York, N.Y. 10917 
VYelephone: (212) 725-5360 
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DiS TXT 
UNITED STATFS DISTRICT COURT AF at ore IP C on 
SOUTHERN DISTRICT OF NEW YORK y >» 
ae ~pn #1977 \ 
sear a ans i ar Mle Weta tas Ba joy he . “J 7 XN 
‘a ta ane 
PIERRE J. LeLANDAIS & CO., INC., : Sper aT | 
et al., 
Plaintiff, 
: 72 Civ. 2278 CJS Jz. 
-against- : PROBSSED PRE-TRIAL 
ORDER 
MDS-ATRON, INC., et al., : 
3 rw ‘) Ya Oy a Le 
Defendants. PT Cne a ni 
$ TAN 2 we 
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STIPULATED FACTS 

1. This Court has subject matter jurisdiction of all 
counts, except count FOURTH as to which there is dispute, and 
venue in this district is proper. 

2. This Court has personal jurisdiction over all 
defendants, except Stoutenburgh as to whom there is dispute. 

3. Atron Corporation ("Atron") was a Minnesota 
corporation, incorporated in 1968. As of April 30, 1971, it 
was merged into defendant MDS-Atron, Inc. ("MDS-Atron"), MDS- 
Atron being the surviving corporation. Throughout the existence 
ot Atron, defendant Joseph S. Stoutenburgh was its President 
and a director. 

4. MDS-Atron is a Delaware corporation, incorporated | 
in 1971. Defendant Mohawk Data Sciences Corp. ("Mohawk") is a 
publicly owned New York corporation whose common stock is, and 
at all times during 1971 was, traded on the New York Stock 


pas 
Exchange. MDS-Atron is, and at all times has been, a wholly 


owned subsidiary of Mohawk. 


5. Mohawk, purchased 15,090 shares of Atron common 
/ 
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, ee stock at 25 cents per share in December, 1968, in conjunction 
with the initial subscriptior ~o shares by the founders 
of Atron and signed a so-called letter of investment intent 
(def's. exh. A i.d.). On or about January 7, 1969, Mohawk 
‘4 \ purchased an additional 375,000 shares of Atron common 


f ) 


? “| stock at $4.00 per share. In July, 1969, Atron reverse solit 


+! | cet | its stock 1 share for 2 shares (hereinafter referred to as 
rs . "“split"), so that after the split Mohawk owned 195,000 shares 
of Atron common stock. In addition, the Mohawk Pension Trust 
purchased 16,000 shares of Atron stock at $6.25 per share 
in September, 1969, in connection with a private placement | i 
of 80,000 shares of Atron common stock, and it signed a 
stock purchase agreement which included representations 
of investment intent (def's. exh. B i.d.). The certificates 
representing all Mohawk's shares (as well as those of the 
Mohawk Pension Trust) bore the following restrictive legend: 
THE SHARES REPRESENTED BY THIS CERTIFICATE HAVE 
BEEN PURCHASED UNDER INVESTMENT PPESENTATIONS 
AND NO TRANSFER OR OTHER DISPOSITION MAY BE MADE 
EXCEPT IN COMPLIANCE WITH THE REQUIREMENTS OF THE 
SECURITIES ACT OF 1933. 
6. At all relevant times, Atron's business was 
the design, development, manufacture, systems engineering, 
: programming, marketing and support of small computers and 
terminal systems. Approximately 90% of Atron's sales 
were to Mohawk. | 
t 7. At all relevant times, Mohawk's business was | 
f the design, development, manufacture and sale or rental, 
in a variety of markets, of electronic data processing 
equipment designed to be used in association with most 
computer systems. 
8. Throughout the period from approximately 
: July, 1970, to April 30, 1971, defendant Richaru a. -vspeu 


f was both an officer and director of Mohawk and a director 


of Atron. { 


Throughout the period from mid-March, 1971, 
through April 30, 1971, the common stock of Atron was 
registered pursuant to §12 of the Securities Exchange Act 

of 1934 (pl.'s exh. 26 i.d.). 

Plaintiff Pierre J. LeLandais resides in New 
LeLandais owns, and at all relevant times owned, 
of the stock of plaintiff Pierre J. LeLandais & Co. 
& Co."), a New York corporation. LeLandais, through SCI 
Capital Corp., purchased 1,668 shares of Atron common stock 
at 25 cents per share in December, 1968, in conjunction with 


the initial subscription to shares by the founders of Atron, 


("“LeLandais 


and he executed a subscription agreement (pl.'s exh. 1 i.d.). 


The certificates representing LeLandais' shares bore a 
restrictive legend substantially the same as that set forth 


in paragraph 5 above (def.'s-exh. S i.d.). 


is used hereinafter to describe all legends substantially 


the same as that set forth in paragraph 5 above.) 


July, 1969 split of Atron stock, LeLandais owned 834 shares 
of Atron common stock. The certificates representing the 
split shares bore the Legend (certificates collectively 
are pl.'s exh. 2 i.d.). On April 2, 1971, LeLandais sold 
his 834 Atron shares to LeLandais & Co. for $8 per share, 
but no transfer of registration occurred, nor was attempted. 
LeLandais did not notify Atron of the sale. LeLandais, 


record owner, voted all 834 shares in favor of the merger 


(The word "Legend" 


| 
' 


between Atron and MDS-Atron ("Merger") (def.'s exh. P i.d.). | 


LeLandais & Co. purchased 11,000 shares of 
Atron common stock at $l per share on or about January 
i5, 1969, in connection with a private placement of 


575,000 shares, and it signed a stock purchase agreement 


and a so-called letter of investment intent (collectively 
pl.‘'s exh. 3 i.d.). The certificates representing 


the shares of LeLandais & Co. bore the Legend. 
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as of the July, 1969 split of Atron stock, LeLandais & Co. owned 
5,509 shares of Atron common stock, and the certificates repre- 
senting those shares bore the Legend (certificates collectively 
are pl.'s exh. 4 i.d.). All 5,500 shares were recorded as having 
been voted in favor of the Merger (def.'s exh. P i.d.). 
12. Plaintiff Research & Science Investors, Inc. ("RSI") sad 
is a venture capital fund, incorporated under the law of Maryland. 
| RSI purchased 20,000 shares of Atron common stock at $1 per share 
in the January, 1969 private placement, and it signed a stock pur- 
chase agreement and a so-called letter of investment intent (col- 
' lectively pl.'sq@eh. 5 i.d.). The certificates representing RSI's | 
shares bore the Legend. As of the July, 1969, split of Atron 
‘* stock, RSI owned 10,000 shares of Atron common stock and the cer- 
tificates representing those shares bore the Legend (certificates 
collectively are pl.'s exh. 6 i.d.). F I voted these 10,0090 
' shares in favor of the Merger (def.'s exh. P i.d.). 
a 13. Plaintiff Intercontinental Technology & Natural | : 
Resources, S.A. ("ITNR") is a foreign investment fund, and is a 
Luxembourg corporation. | 
; (a) With respect to ITNR, ITNR and RSI contend as | 
follows: ITNR, acting through RSI, purchased 5,000 shares of 
\y; Atron common stock at $6.25 per share in September, 1969, in con- | 
pee nection with the private placement of approximately 80,000 iain 
of Atron common stock, and RSI signed, again acting as agent for | 
ITNR, a stock purchase agreement which included representations 


of investment intent (collectively pl.'s exh. 7 i.d.). The cer- 


a 
'| tificates representing ITNR's shares (pl.'s exh. 8 i.d.) bore a 
! 


; the Merger. 
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| 

| 

| 

| 

| 

legend. * None of ITNR's shaces were voted either for or against | 
| 

| 

| 


* The legend on these certificates (set out in ful) in annexe? 


| iy schedule B) was somewhat different from the Legend. 
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(b) With respect to ITNR and RSI, defendants 
contend as follows: RSI was the purchaser of the aforesaid } 
5,000 shares; RSI executed the aforesaid stock purchase 
agreement, and defendants had at all re’evant times, and 
still have, no knowledge of ITNR. Defendants do not dispute 
that 5,000 shares were purchased in September, 1969, for 
$6.25 per share in connection with the aforesaid private 
placement. The shares originally were issued in the name 
of RSI, and subsequently (December 9, 1969) were transferred © 
to the nominee name of Boyd & Co., Boyd & Co. being the 
nominee for Schroder Trust Company, at the request of RSI, 
and were so registered on the date of the Merger (def.'s exhs. 
Q amy i.d.). The shares were not voted with respect to 
the Merger. | 

14. Plaintiff Coronet Fund ("“oronet") is a 
venture capital fund, and it is a partnership in which 
Rudolph E. Ludt is, and has been since prior to 1969, a 
general partner. Coronet purchased 42,500 shares of Atron 


common stock at $1 per share in the January, 1969 private 


placement, and it signed a stock purchase agreement and a 


so-called letter of investment intent (collectively pl .*s 
! 


exh. 9 i.d.). The certificates representing Coronet's shares 


bore the Legend. As of the July 1969 split of Atror. stock, 


Coronet owned 21,250 shares of Atron common stock and the 


certificates representing those shares bore the Legend | 


| 


(certificates collectively are pi.'s exh. 10 iG.) Coronet ; 
voted all 21,250 shares in favor of the Merger (def.'s exh. 
P i.d.). 


15. Plaintiff Creative Capital Fund ("Creative") | 


i 


is a venture capital fund, and it is a partnership in which | 
Irwin 1 Dow is, and has been since prior to 1969, a general 


partner- Creative purchased 42,500 shares of Atx sn common 
| 
stock at $1 per share in the January, 1969 private placement, 


awd it signed a stock purchase agreement and a so-called i 


tes 
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letter of investment intent collectively pl.'s exh. ae ef 
The certificate representing Creative's shares bore the 
Legend. As of the July, 1969 split of Atron stock, Creative 
owned 21,250 shares of Atron common stock, and again the 
certificates representing those shares bore the Legend. 
Subsequently Creative submitted the certificate to be 
broken down into smaller denominations, and by mistake 
these certificates did not bear the Legend. (Certificates 
collectively are pl.'s exh. 12 i.d.). On or about February 
2, 1970 Creative sold 5,000 snares of its Atron stock to 
Robert D. Goldberger Investment Co., which executed a so- 
called "investment letter" and Atron consented to the transfer. 
The sales price was $10.25 per share. Foliowing the sale, 
Creative owned 16,250 shares of Atron common stock, and it 
voted all 16,250 shares in favor of the Merger (def.’s exh. 
P i.d.). 
16. The following chart outlines the ownership of 
Atron common stock as of April 30, 1971, and it also shows 
| how many shares originally were issued in each of the 
categories. All figures are adjusted to show the effect of 
‘ the 1 for 2 reverse stock split in July, 1969. As of April 
30, 1971, all of the stock listed in the chart was restricted 
as to sale or other distribution, pursuant to various stock 
|| purchase agreements and letters of investment intent, and 
bore the Legend, except the certificates held by Creative, 
and with the additional exception of those shares noted in 
the category “public offering". The latter shares were freely 


| 
i transferable and traded publicly in the “over the counter” 


‘| market. 

+ Position with 
nH Category of Offering Shares of Atron Atron, if any, 
| and Purchasers Issue Date At 4/30/71 on 4/30/71 

ii 

'| A.Pounders (purchased 

} 12/68 at 50 cents 

per share): 237,500 226,666 ‘ 
| (a) Wesley Anderson 10,000 10,000 

| (bj Roburt Burkholder 30,000 30,000 naployee 

ti 

' } 

{" 
=t= 
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Position with 
Category of Offering Shares of Atron Atron, if any, 
and Purchasers Issue Date At 4/30/71 on 4/30/71 
(c) Jack Germaine 1¢,000 10,000 Employee 
(d) Robert Gountanis 24,000 24,000 Vice President 
(e) John Halsey 3,750 3,750 : 
{ 
(f) Mark Koschmann 20,000 20,000 Vice President 
and Director 
1} (g) Finley McLeod 16,000 16,000 Vice President 
i (h) John Miller 10,000 10,000 Employee . 
‘| 
| 
i (i) Mohawk 7,500 7,500 i 
{. i 
(j) Herman Osofsky 32,000 32,000 Vice President ; 
(k) SCI Capital Corp. 3,750 2,9°6 (834 shares 
1! issued to P. 
: LeLandais--see 
par.10) 
(1) Dennis Stanga 20,000 20,000 Vice President, 
Treasurer and 
Director 
{ 
' (m) Donald Stanga 12,500 12,500 Employee 
{i } 
; | 
i (n) D. Bruce Stewart 10,000 * 
t! j 
: (o) Joseph Stoutenburgh28,000 28,000 President and | 
A Director 


B. Mohawk (purchased 1/69 
at $1.00 per share): 187,500 187,500 


C. First Private Placement 
i} (Purchased 1/69 at $2.00 
j per share): 287,506 262,000 


(a): Boston Equity 
Associates 15,000 15,000 


il 
1 (b) Carl Clauson 12,500 12,500 


J (ec) Coronet. Fund ¥ 21,250 21,250 


| 
| 


'* 6,000 shares never issued; 4,000 shares purchased by and 


\\ issued to J. S. Stoutenburgh. 


ee 
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Position with 


Category of Ofsering Shares of Atron Atron, if any, 
Ca ___and Purchasers Issue Date At 4730/71 on 4/30/71 
/ (ad) Creative Capital (5,000 shares 
Fund 21,250 16,250 sold to F. D. 
Goldbe «a 
Inves ti. Co. 
on 2/27. see 
al pi - 
(e) Endowment Manage- 
ment & Research 
Corporation 15,000 * ' 
(f) Herman Fasbender 25,000 25,000 
: (g) Fred Alger : 
fF Pension Trust 10,000 10,000 
‘ (h) Pred Alger Profit 
* Sharing Trust 15,000 - 15,000 \ 
e (i) Jack/Elaine Germaine 1,000 1,000 Employee 
(j) Robert Gountanis 2,000 2,000 Vice President | 
(k) John/Cecelia Halsey 4,000 25,000 
(1) James/Mary Horan 5,000 5,000 
‘ (m) H. Kaye Kerr 5,000 * 5,000 
/(s) LeLandais & Company 5,500 } 5,500 
: (o) Finley McLeod 1,650 1,000 \ 
‘ (p) L.E. Miller Invest~- 
@ ment Company 10,000 X 10,000 ! 
i ' 
‘ (q) Harry/Ruth Pleu 10,000 10,000 ' 
| (r) Gerald Rauenhorst 10,000 10,000 | 
‘4 As) Research & Science 
* ti Investors 10,000 x 10,000 
ii 
s ‘| (t) Harris Shapiro 10,900 X bg | 
7 tj 
i; (wv) D. Bruce Stewart 506 wee | 
“ i | 
ty cuentas eae EAD ACCEL LLL OLD LE LAL 
i 
* Sold to Ladenburgh, Thalmann & Co. 
\ 
' I 
|; ** Sold pursuant to an opinion letter from Atron's counsel. 
i! 
4. 
: }#*® Never issued. 
» 
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Category of Offering 


(v) 


(w) 
(x) 


(d) 


(e) 


(f£) 


(h) 


and Purchasers 


Joseph Stoutenburgh 


Tamarack Associates 


The Value Line 
Development 
Capital Corporation 


Joseph Whitney 


Loren Wyss 


Second Private 
Placement (Purchased 
9/69 at $6.25 per 
share): 


Anna Bing 


Francis Cabot, 
Trustee 


Francis Cabot, 
Trustee 


Francis Cabot, 
Trustee 


Mohawk Pension 
Trust 


forgan Guarantee 
Trust Company of 
New York, Trustee 


Abby O'Neill 
George O'Neill 


Research & Science 
Investors 


Public Offering 
(1/70, total 
300,000 shares plus 
150,000 warrants, 
sold as units of 2 


Shares plus 1 warrant):300,000 


Shares of Atron 


Issue Date 


5,000 


12,500 


12,500 


22,500 


5,000 


80,000 


11,000 


1,067 


1,067 


1,066 


16,000 


40,000 


3,200 


1,600 * 


5,000 


5,000 
12,500 
12,500 


22,500 


5,000 


75,000 


: 11,000 
1,067 
1,067 

4 1,066 


16,000 


‘a 3,200 


300,000 


See contentions in paragraph 13 above. 


Position with 


Atron, if any, 
At 4/30/71 on '4/30/71 


President and 
Director 
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17. The officers and directors of Atron who were 
responsible for its formation previously had been employed by 
Univac division of Sperry-Rand and were known to Mohawk. 
18. In connection with the formation of Atron, 
& , Stoutenburgh went to John Halsey for investment banking advice. 
Halsey was Stoutenburgh's brother-in-law, and he was an employee 
' of Stralem & Co. ("Stralem"), an investment banking firm. taleey:| 
introduced Stoutenburgh to LeLandais, who at that time was a 
partner of Stralem. Subseqi.intly, Stralem advised Atron 
with respect to the raising of Atron's initial capital, which is 
outlined in category A of the chart in # 16 above. SCI Capital |. 
& Corp., a listed purchaser of founders' shares, then was a wholly- | 
‘owned subsidiary of Stralem. 
19. In January, 1969 the first private placement of .. 
( . Atron common stock, outlined in category C of the chart in 4 16 : 
i above, occurred. Stralem assisted in that placement and was 
! compensated for its assistance. There were 25 purchasers in the 
} placement, of which LeLandais introduced 6 (including certain of 
e + the plaintiffs), Halsey introduced 13, and 5 already were asso~ 
ciated with Atron. 
20. In February, 1969 LeLandais and Halsey “eft 
Stralem. Le Landais became a partner of Hamershlag Borg 


& Co., a securties broker-dealer, and Halsey became an employee 


of the same firm. Hamershlag Borg then became Atron's investment 
banker. 

21. On March 18, 1969 Atron's board of directors was 
increased fran3 to 6 members. Stoutenburgh, Dennis C. Stanga, 


| and Wesley J. Anderson were existing directors, and Richard 


cee ae eens a RE 


Rifenburgh (then Executive Vice President of ilolidwi), tigen 


8 A -10- 


' Koschmann (a Vice-President of Atron), and LeLandais (then 
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with Hamershlag Borg) were added. 


22. Shortly after the first private placement, 


, Atron began considering ways of raising additional capital. 


In this connection LeLandais and Halsey searched for an 


| ynderwriter for a proposed public offering of Atron's common 


| 
| 
| 


stock. 

23. In early summer, 1969, LeLandais introduced 
Atron to Ladenburg, Thalmann & Co., a potential underwriter 
of the proposed public offering. At that time, all concerned 
contemplated that Hamershlag Borg would participate as a co- | 
managing underwriter with Ladenburg, Thalmann in the proposed’ 


| 


public offering. | 
24. In or about July, 1969, and in advance of the 
proposed public offering, Atron reverse split its stock 
exchanging 1 share for 2 shares (as previously referred to). |; -- 
In September, 1969 Atron privately placed 80,900 shares of 
the after-split stock, as eutlined in category D of the 
chart in 4 16 above. Hamexshlag Borg assisted Atron in 
connection with this second private placement and was 
compensated for its assistance. | 
25. On January 14, 1970, the public offering of 
Atron's stock and warrants was effectuated, as outlined in | 
category E of the chart in 4 16 above. Ladenburg, Thalmann 
was the managing underwriter of the public offering. Some~ 
time prior to the effective date of the offering Hamershlag 
Borg was eliminated as a potential co-managing underwriter. 


As of the time of the public offering Ladenburg, Thalmann 


26. In June, 1970 UeLandais tendered 
his resignation as a director of Atron, and in July, 
1970, his vacancy was filled by Jeffrey Weiss of 
Ladenburg, Thalmann. LeLandais previously had agreed 


| 
| 
{ 
{ 
became Atron's investment banker. | 
1 
| 
} 
| 
| 
| 
to resign in deference to @ representative of the new | 

| 

! 

i 
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investment banker for Atron. In July, 1970 Rifenburgh 


tendered his resignation as a director of Atron, and his 


vacancy was filled by Karpen (minutes are pl.'s exh.13 i.d.)- 
27. On January 29, 1971 Rifenburgh and Wayne Wells, 
representing Mohawk and Stoutenburgh, Stanga and Koschmann, 
representing Atron, met in New York and agreed in principle on 
the Merger. The agreement in principle provided for an 
e i exchange of Atron stock for Mohawk stock, at the ratio of l 
| share of Mohawk for 4 shares of Atron. A press release was 
i issued the same day (pl.'s exh.14 i.d.). A formal agreement | 
and plan of merger was executed by the parties as of March 12, 
1971 (pl.'s exh. 15 i.d.). Prior to the date of execution, : 
the board of directors of Mohawk had approved the proposed , 
| agreement (minutes are pl.'s exh. 16 i.d.). On March 5, 1971 
| the board of directors of Atron had approved the proposed | 
| agreement, subject to the approval of Atron shareholders. 
Karpen, who then was Executive Vice-President and a director 
® j i of Mohawk, did not attend the March 5, 1971 meeting of 
|| Atron's board of directors, nor did he vote on the proposed 
|} agreement. Weiss of Ladenburg, Thalmann attended the March | 
| 5, 1971 meeting, but he did not vote on the proposed agreement 
e t (minutes of March 5, 1971 meeting are pl.'s exh. 17 i-d.). | 
March 26, 1971 was set as the Atron shareholder record date 
for purposes of voting on the Merger. As of that date there | 


were 704 holders of record of Atron stock, entitled to vote | 


1,090,110 issued and outstanding shares (see def.'s exh. X 


and outstanding shares (726,740) were required for approval 
of the Merger. 


\ 

| | 

| i.d.). Under applicable law (Minnesota) 2/3 of the issued 
| 

| | 

| | 

| 

| 28. The Atron proxy material was mailed to Atron share- 
} 

1 

| 

! 


=-}2- 


‘; on April 30, 1971. 


‘ 


‘ 
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i.d.). The material in the proxy statement concerning Mohawk was 
prepared by Nohawk. 

29. The special meeting of Atron shareholders was held 
in Minnesota on April 30, 1971. The Merger was approved, the vote 
being as follows: 

FOR -- 924,756 -- 84.8% of issued and outstanding; 

AGAINST -- 3,600 -- less than 18. | 


(The vote record is def.'s exh. C i.d.). No Atron shareholder 


i 


|| exercised dissenters’ rights. 


30. Thus the Merger was approved and became effective 
31. On April 29, 1971 the Mohawk shares to be decanted 
in the Merger fa Atron common stock were listed with the New veal: 
Stock Exchange (listing application is def.'s exh. D i.d.). 
32. On April 30, 1971 Rifenburgh, then President of 
Mohawk, wrote a letter to all Atron shareholders stating that the | 


ji Merger had been approved and enclosing a Letter of Transmittal for 


i 
i 
| 


' 
r 
A 
ft 
| 
! 


li 


‘ yse by shareholders in submitting their Atron certificates to be 


; exchanged for Mohawk certificates (the letter is pl.'s exh. 19 


| mohawk stock and the order was executed by the broker on or about 


| 
} 


i.d.). 
33. On or about May 5,, 1971, Coronet Fund placed an 


order with its broker (Fahnestock & Co.) to sell 5,312 shares of 


May 5, 1971, at a total price of $234,603.58, net of commissions. 


Coronet Fund delivered to its broker its certificate representing 
21,250 shares of Atron common stwck, with all necessary stock 
powers. These certificates bore the Legend. Coronet Fund's 


broker tendered the Atron certificates, bearing the Legend, to 


-|3- 


| 
| 
| 
i 
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Mohawk's transfer agent to be exchanged for Mohawk certificates. 
Mohawk's transfer agent issued Mohawk certificates bearing a 
restrictive legend? On June 2, 1971 Coronet Fund purchased on 
the New York Stock Excnange, through its broker (Fahnestock & Co.) 
5,312 shares of Mohawk stock at a total price of $221,878.25, 
including commissions, to cover its previous sale of that number 
of shares. 

34. On or about May 12, 1971 RSI placed an order with 
its broker (Merkin & Co., Inc.) to sell 1,500 shares of Mohawk 
stock, and the order was executed by the broxer on or about lay 
12, 1971, at a total price of $63,102.11, net of commissions. RSI 
delivered to its broker its certificates representing 10,000 
shares of Atron common stock, with all necessary stock powers. 
These certificates bore the Legend. RSI's broker tendered the 
Atron certificates, bearing the Legend, to Mohawk's transfer 
agent to be exchanged for Mohawk certificates. Monawk's transfer 
agent issued Mohawk certificates bearing a restrictive legend. | 


' 
On or about July 12, 1971 RSI purchased on the New York Stock 
i 

Exchange, through its broker (Merkin & Co., Inc.) 1,500 shares of 
} 
Mohawk stock, at a total price of $44,677.50, including commis- 


sions, to cover its previous sale of that number of shares. 


| 
35. On May 26, 1971, Rifenburgh, as President of 
| 


Mohawk, wrote a letter to all former Atron shareholders explaining, 
that all Atron shareholders who formerly held legended Atron 

! 
certificates were receiving legended Mohawk certificates and that | 


Mohawk expected to clear those shares for public sale by register- 
| 


requested that all holders of Mohawk certificates with restrictive 


ing them with the Securities and Exchange Commission. Mohawk 
legends notify Mohawk if they chose to have their shares included | 


ET 


*The legend on these certificates is set out in full in \ 
annexed Schedule C. | 


mye 
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in the registration. (The letter is pl.'s exh. 20 i.d.). 


36. On August 25, 1971 a Mohawk registration 
statement and prospectus became effective, and it cleared for 
sale the shares of Mohawk stock which had been issued in 
exchange for restricted Atron certificates for all those 
holders of Mohawk certificates with restrictive legends 
that timely had requested that their shares be includec 


in the registration. All Mohawk shares received by the 


| plaintiffs in exchange for their restricted Atron shares 


were included in the registration statement, with the 
exception of the 1,250 shares registered in the name of Boya 
& Co.* (The registration statement is pl.’s exh. 21 i.d., 
see def.'s exhs. K and L i.d.). 
37. Pursuant to the registration statement, certain 
of the plaintiffs sold their Mohawk stock as follows: 


Total Proceeds 


Settlement (net of 
Plz .ntiff Shares ___Date commissions) 
{a) Coronet 312 11/9/71 $ 5,970.17 
(b) Creative 4,062 11/30/71 60,459.36 
(c) RSI 2,50C 11/16/71. - 

11/29/71 41,260.21 
{d) LeLandais & Co. 1,583 9/9/71 approx. 43,52C.00 


38. Certain of the plaintiffs still hold their 


Mohawk stock, as follows: 


Plaintifé Shares Held 

(a) Coronet 5,000 
(b) ITNR* 1,250 
39. Mohawk common stock, as * 2d on the New 


York Stock Exchange, was traded at the prices shown on the 
chart annexed hereto as Schedule A. From January 4, 1971 
through April 30, 1971, Atron common stock was quoted in the 


over-the-counter market at the prices shown on the "pink 


sheets" (def.'s exh. 2 i.d.). j 


i 
{ 
! 
{ 
| 
; 


EEE 


* See contentions in paragraph 13 above. 


/ A. Contentions of Plaintiffs. 
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40. On May 4, 1971 Rifenburgh and Wells of Mohawk met 
with certain secuity analysts in King of Prussia, Pennsylvania, 
and discussed Mohawk's business and financial affairs. A press 
release was issued (pl.‘s exh. 22 i.d.). 

41. In its May 5, 1971 edition, the Wall Street Journal 
carried an article on Mchawk. (A copy of their report is pl.'s 
exh. 23 i.d.). 

42. On June 30, 1971 Mohawk's board of directors met 
(minutes are pl.'s exh. 24 i.d.). 

43. On July 7, 1971 Mohawk issued a press release (pl.'‘s 
exh. 25 i.d.). | 

44. Plaintiffs are all experienced and sophisticated 
investors and have participated in other transactions in which 


they received restricted stock. 


FACT CONTENTIONS 


l. Plaintiffs contend that in soliciting proxies in 


favor of the Atron -- MDS~-Atron merger defendants Atron (now MDS- | 


| Atron) and Stoutenburgh violated § 14(a) of the Exchange Act and 


SEC Rule 14a-9 by making untrue statements concerning whether the . 
stock to be received by plaintiffs in the merger was to be 
restricted as to transfer. 
2. Plaintiffs also contend that in soliciting proxies | 
defendant Atron violated § 14(a) and Rule 14a-9 by failing to 
state in the proxy statement that the stock to be received hy 


plaintiffs in the merger was to be resti cted as to transfer. 
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3. Plaintiffs also contend that these mis- 
representations and omissions constitute violations of 
§ 10(b) of the Exchange Act, SEC Rule 10b-5, and common 
law fraud principles. 

4. Plaintiffs contend that the proxy statement 


distributed by Atron in soliciting merger proxies additionally 


was false and misleading in that certain financial information 


concerning Mohawk was incomplete and inaccurate. Plaintiffs 
contend that such misrepresentations and omissions 

constitute violations of §§ 10b and l4a of the Exchange 

Act, SEC Rules 10b-5 and 14a-9, and common law fraud 
principles by Atron (now MDS-Atron) and Mohawk. In addition, 
plaintiffs contend that Karpen violated common law fiduciary | 
duties to Atron (as a director) in not disclosing to the 
board of directors of Atron.financial information about 


Mohawk which he knew or should have known. 


B. Defendants' Contentions of Fact. 

1. Joseph S. Stoutenburgh was never personally 
served. | 

2. Each of the plaintiffs knew the meaning | 
and ramifications of its investment representations made * 
in connection with the purchase of Atron shares and Atron 
relied on these representations. 

3. In the September 1969 private placement 
RSI purchased 5,000 Atron shares and executed a subscription 
agreement with representations of investment intent. Atron 
relied on these representations. 

4. Atron had no knowledge of ITNR, was never 
informed that any shares were being purchased on behalf 


of ITNR and was never aware that any of its shares were 
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| 
{ 
| 
| 
| 
| 
| 
ever owned by ITNR. 
| 
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5. During the months of August to October 1970 
considerable friction developed between LeLandais and 
Stoutenburgh making their ability to do business together 
impossible. 

6. Prior to January 29, 1971, the officers 
and directors of Atron had given considerable thought to 
the possibility of a merger with MDS. Reasons favo: 


the merger were: 1) more than 90% of Atron sales and 


/ services were to MDS; 2) Atron had no marketing capacity 


' nor the financial backing to develop it; 3) Atron had no 


significant customers other than MDS; and, 4) MDS had the 
option to manufacture Atron's products if it so chose. 

7. On January 29, 1971, Atron met with MDS 
to discuss a new product that Atron hoped to manufacture 
to be included in an MDS system. At this meeting MDS 
suggested a merger through an exchange of stock. The 
exchange ratio was arrived at based on the current market 
prices of both MDS and Atron shares and the additional 
facts that 1) Atron had a substantial loss in its prior 
fiscal year, 2) Atron was projecting a loss for the 
current fiscal year, 3) Atron had no substantial revenues 
from any party other than MDS, and 4) that MDS could 
manufacture Atron's products rather than purchase them 
from Atron. 

8. Stoutenburah had two conversations with 
LeLandais concerning the merger. The first conversation 
took place } :t after the January 29th meeting. The 
second occurred on February 17, 1971. During these 
conversations Stoutenburgh outlined all of the reasons 
why the merger was favorable to Atron. Stoutenburgh 


also told LeLandais that MDS had told him that MDS would 
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like to give Atron's restricted shareholders free stock 
if they could. Stoutenburgh .cver promised or ever told 
LeLandais that plaintiffs would receive free stock. 

9, Prior to the merger, neither Stoutenburgh 
nor any other person from Atron or MDS ever had any 
conversations with anyone at Coronet, Creative, RSI or 
ITNR respecting the merger, soliciting any votes in favor 
of the merger, or concerning free stock. 

10. Plaintiffs knew or should have known 
that they could not sell their restricted Atron shares and 
that they would receive restricted MDS shares in exchange 
for their restricted Atron shares. 

ll. If plaintiffs did not know that they could 
not sell their restricted Atron shares or that they 
would receive restricted MDS shares in exchange for their 
restricted Atron shares this lack of knowledge was due 
to the negligence of plaintiffs and not due to any 
negligence on the part sf defendants. 

12. Atron hired John Halsey, who had arranged : 
for the purchase of 175,000 Atron shares* in the private 
placements, to solicit proxies from Atron's private 
placement investors. Halsey solicited many of these 
investors and was compensated for his efforts by Atron. 
By early March 1971, Atron was assured of 487,750 shares 
in favor of the merger «(67% of the shares required toc 


approve the merger) taking account only of Atron insiders, 


Halsey, MDS and Morgan Guaranty ané Trust Co. Further, 
there was no known opposition to the merger. 
13. Ladenburg, Thalmann & Co. had originally 


objected to the terms of the merger but after a meeting 


I 


*Taking into account the l for 2 reverse stock split. 


} 
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with MDS in February 1971 they withdrew their objection. 
Ladenburg voted the Atron shares it owned beneficially 
and of record (except for 100 shares owne’ of record) in 
favor of the merger. 

14. On April 2, 1971, LeLandais sold the 
beneficial interest in his Atron shares to LeLandais & 
Co. Atron had no knowledge of this transaction and the 
opinion of Atron's counsel was never requested. The 
shares were never presented to Atron's transfer agent for 
transfer to LeLandais & Co. On April 30, 1971, LeLandais 
did not own beneficially any Atron shares. In spite of 
| this, LeLandais indicated to MDS that he was the owner 

of 208 MDS shares received in the exchange for Atron shares 
"and requested that MDS register the shares. The 
registration statement reflects LeLandais as the owner 


of these shares. 


15. On April 19, 1971, LeLandais, without 
being requested by Stoutenburgh or anyone from Atron or 
MDS, wrote to the Atron private placement investors 
recommending that they vote in favor of the merger. The 
\ Jetter did not mention free stock. Stoutenburgh did 
' not know of, or receive a Copy of, this letter. 
i 16. By April 30, 1971, MDS had not determined 
whether or not it could issue free stock in exchange for 
restricted Atron stock. i 
17. Whether or not MDS issued restricted or 
unrestricted stock to holders of Atron restricted stock 
was tangential ‘to the reasons for and the terms of the 
merger. MDS had 5,000,000 shares outstanding and the 
« issuance of an additional 200,000 shares, as a result of 


the merger, would have had no effect on the market for 


MDS shares. 


18. The restricted stock of MDS was more 
salable to other sophisticated investors and had a hig>.2r 
value than restricted stock of Atron. 

19. By April 30, 1971, MDS had made no 
decision on whether or not it would change its method 
of accounting for sales to non-affiliated third-party 
lessors. The consideration of this change had not 
progressed, by April 30, 1971, beyond a very prelimine =, 
discussion between Wayne W-lls and Richard Rifenburgh. 
Further, neither the MDS Executive Committee nor its Beard 
met prior to June 30, 1971 with respect to any account-79 
changes nor had any consideration been had of any othe> 
accounting changes. 

20. On May 4, 1971, MDS announced that cha-ges 
in its accounting policies were under review. 

21. Karpen, an Executive Vice President of 
MDS in charge of engineering and a director of MDS, 

did not know and had no reason to know of the preliminary 
conversations taking place between Wells and Rifenburg’. 
Further, he did not know and had no reason to know on 
April 30, 1972, or before, of any possible change in 

“78 accounting policy with respect to sales to non- 
affiliated third-party lessors then under preliminary 
consideration. 

22. MDS' accounting practices during its 


1970 ana 1971 fiscal years were in accordance with 


generally «-. opted a. -zounting principles and its financial 
statemer.. ani reports presented fairly the financial 
position of MDY and the results of MDS' operations during 


and for those years ir conformity with generally accepted 


accounting principles. 
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23. MDS' sales of equipment to non-affiliated third- 

party lessors and the method of accounting therefor was described * 
in the Atron proxy statement. 

c. Plaintiffs’ contention regarding damages. 


Plaintiffs contend that they are entitled to damage” 


measured as follows: 


Total damages Sain’ gy: ie! OR a SRE so. «<e & 8 © $494,779 


Alternatively plaintiffs may be entitled to a 


Mohawk Potential Actual ' 
Plaintiff shares Sales Price Sales Pric2 Difference |! 

P| Ee enn ——— rn Ts ———— 
{ ' 
‘; (1) LeLandais 
| (LeLandais & Co.) 208 $ 9,335 $ 5,720 ¢ S88 
i! (2) LeLandais | 
‘4 & Co. 1,375 61,710 37,800 23,910 | 
:° } 
i! (3) Coronet Fund 312 14,003 5,970 8,033 | 
i} i 
‘' (4) Coronet Fund 5,000 224,400 * 213,150 | 
‘I j 
‘| (5) Creative 
: Capital Fund 4,062 182,303 60,459 121,844 | 
(6) RSI 2,500 112,200 41,260 70,940 | 
(7) TTNR 1,250 56,100 * 53,287 | 
| 
{ 
| 


7 
14 
i 
ti 
4 
qt 


\rescissional remedy, namely the difference between what they 
| received for their stock (or its value at trial) and its value 


‘\as unrestricted Mohawk stock on 4/30/71. 
if 


i} 


D. Defendants' contention regarding Gamaces. 


derendants rrr eer''™ 

i 

| Defendants contend that plaintiffs’ asserted measure 

of damages is inappropriate. Counsel have agreed that defendants 
may offer evidence and legal theories in opposition to plaintiffs’ , 


‘asserted measure of damages even though such evidence and theories 
{ 


| 
| 
| 


i 
{ 
‘are not described here in detail. | 


* Market price at tine of trial. Approximately 2-1/4 on 12/31/73, 
which value is used to compute "difference". 


“1 | 
| | 


EXHIBIT LIST 


& 
The attorneys for plaintiffs and defendants have 
listed the following as the documents which at this time 
they intend to offer at trial. They have agreed that 
© those documents marked "X" are authentic, and they have 
agreed that those marked "Y" are relevant and admissible. 
In all other respects objections are reserved. The 
oa | attorneys have agreed that they promptly will inform each 
‘| other of any changes in, or additions to, the list. 
Ex. # Description 
& i! Pl.-l SCI Ca, ital Subscription Agreement 
dtd. 12/30/68 xy* 
‘P1.-2 New Atron certificates (LeLandais) xY 
i P1.-3 LeLandais & Co. Subscription Agreement 
ad ; dtd. 1/15/69 XY 
® je ewtyet et Pyrat 
P1.-4 New Atron certificates (LeLandais & 
Co.) xY 
1 i P1.-5 RSI Subscription Agreement dtd. 
J i 1/15/69 XY 
© P1.-6 New Atvon certificates (RSI) xY 
' pl.-7 "RSI (ITNR?) Subscription Agreement 
£ pt: dtd. 9/11/69 XY 
pot j P1.-8 New Atron certificates (RSI) xY 
¢ \ P1.-9 Coronet Subscription Acreement dtd. 
‘| 1/15/69 xy 
! ( 
i P1.-10 New Atron certificates (Coronet) xY 
i 
|} Pl.-11 Creative Subscription Agreement dtd. 
ij 1/15/69 XY 
w ! | 
P1.-12 New Atron certificates (Creative) xy 
it 
| Pl.-13 Atron board minutes dtd. 7/14/70 xY | 
Pl.-14 1/29/71 press release XY 
; | 
€ : Pl.-15 Agreement and Plan of Merger xy ; 
| WX Agreement on Authenticity 
Y - Agreement on Admissibility 
@ F 
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ee i ts Ex. # Description 
p1.-16 MDS board minutes dtd. 3/2/71 xY 
pl.-17 Atron board minutes atd. 3/5/71 xy 
pl.-18 Atron Proxy statement data. 4/16/71 xY 
p1.-19 MDS letter ot 4/30/71 with Letter of 
Transmittal XY 
p1.-20 MDS letter of 5/26/71 xy 
pl.-21 ups Registration Statement 8/25/71 XY 
pl.-22 mps 5/4/71 press release xY 

, pl.-23 5/5/71 Wall street Journal article x 
pl.-24 ___ __mps board minutes dtd. 6/30/71 x 

i p1l.-25 mpS 7/7/71 press release x} 

i! p1.-26 Atron 12(g9) Registration ata. 1/14/71 xY 
P1.-27 LeLandais letter dtd. 2/5/71 xy 
p1.-28 LeLandais letter dtd. 4/19/71 x¥ 

; p1.-29 LeLandais phone record atd.4/19/71 Btls 

p1.-30 MDS 10-Q dtd. 3/12/71 xY 

‘_Pis-31 Rudi Ludt's notes including phone 


bills for June 1971 


iv Pathe A? ta 

: 4 > ° t > 
" 4 ci set ie ‘ a 
; D.-A MDS Subscription Agreement dtd. 
| 1/7/69 xy 
, DB MDS Pension Fund Subscription Aqree- 
; ment dtd. 9/11/69 xY 

p.-C Record of yote on merger xy 
Mi p.-D MDS NYSE Listing Application dtd. 
\! 4/29/71 xy 
i! 
i! D.-E LeLandais letter dtd. 8/24/70 x” 
| D.-F LeLandais letter dtd- 9/22/79 xX / 
it 
_ D.-G Stoutenburgh letter dtd. 9/15/70 x / 
‘i D.-H LeLandais private placement list x / 
i er Atron shareholder list of 9/69 x 

D.-J Stoutenburgh expense report for 

2/15-2/17/71 x 
4 
Ng" -24- 
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Ex. ¢ Description 
D.-K MDS letter dtd. 8/19/71 xy 
b.-L MDS letter dtd. 8/25/7] XY 
D.-M Atron phone record for April ~ May 
1971 ¥ 
D.-N LeLandais letter dtd. 4/2/71 
D.-O Atron Annual Report for 1970 x 
D.-P Atron proxies xY 
D.-Q Stock transfer records of Atron xy 
D.-R Morgan Guaranty letter dtd. 3/10/71 xy 
i D.-S Old Atron certificates xY 
D.-T Reuters Tape dtd. 4/19/71 xy 
p.-u__-___ Robert-_Senator’s notes of 5/4/71 — 
' D.-V Atron board minutes dtd. 8/18/7C; 
I, 9/18/70 and 11/10/70 xy 
D.-W Notice of Atron Annual Meeting 
and Proxy dtd. 12/30/70 XY 
D.-X Letters of First Trust Co. of St. Paul 
dtd. ,4/21/71, 4/22/71, 4/23/71, 4/26/71, 
4/28/71 XV 
; Bek Atron certificate issued in name of 
i} RSI in September 1969 and related 
i transfer documents into name of 
: Boyd & Co. xY 
| D.-2 "pink Sheets" for Atron common 
stock from January 4, 1971 through 
April 30, 1971 xY 
iH Lb D> $b) Yuree, mo\t> ¥/ 
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WITNESS LIST 


The parties at 


this time expect to call at 


trial witnesses from the following lists. The attorneys 


have agreed that they promptly will inform each other 


f any changes in, or additions to, the list. 


A. Plaintiffs 


(1) Pierre J. 


' witnesses. 


LeLandais 


(2) Rudolph Ludt 


(3) Irwin LePow 


(4) John French 


(5) Leonard Boehner 


(6) Harvey Werthein 


(7) Joan Kane 


{8) Wayne Wells 


(9) Joseph Stoutenburgh 


(10) Ronald Hengen 


(11) Mr. Schmedel 


(12) Richard Ka). en 


(13) Philip Ablove 


B. ° Defendants 


' Proposed witnesses. 


(1) Joseph Stoutenburgh 


(2) Richard L.Karpen 
3}——Nayrne-vweris 
(4) Richard Rifenburgh 


(5) Ronald Hengen 


(6) Robert S. 


Senator | ert, 


)—goinr-Hetsey 


(8) Expert witness respecting values of 
restricted stock Seay 
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AMENDMENTS TO DEFENDANTS' 
ANSWERS TO AMENDED COMPLAINT. 
The answer to the amended complaint of each 
of the defendants is amended so as to include the following 
affirmative defense: 
The damage claimed to have been sustained 


by plaintiffs, or any of them, was caused 
solely or contributed to by their negligence. 


' Dated: New York, New York 
January 4, 1974 


BUTOWSKY, SCHWENKE & DEVINE 


By 
A Member of the Firm 
Attorneys for Plaintiffs 


BEEKMAN & BOCGUE 
bet 


of thayFirm 
Attofneys for Defendants j 


y 


‘| APPROVED: 


s 


lA. / - hit faba __ 
‘eae cml ly They Gece Br gar % 
t Cptrtharben AO 7 Leb flr (AF 
See, meer ens cal, / 


Magistrate fi MNCL bf) Spl 


SO ORDERED: JAN 2 /¥74 


Nf (HARK Eg & FKIEAN TT 
U.S.D.J. 
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SCHEDULE A 


(Mohawk Common Stock Prices) 


CLOSING CLOSING 
DATE PRICE DATE _PRICE 
1/15 24 5/8 2 36 1/2 
1/18 24 5/8 5 37 5/8 
1/19 24 1/4 4/6 37 7/8 
1/20 24 4/7 37 1/4 
1/21 25 3/8 4/8 37 3/4 
1/22 27 1/8 4/12 40 5/8 
1/25 29 1/4 4/13 39 5/8 
ii 1/26 28 7/8 4/14 40 1/8 
+ 3/27 29 3/8 4/15 39 1/2 
1 Bfa8 29 4/16 39 3/4 
| 1/29 29 4/19 40 1/2 
| 2/1 31 1/8 4/20 39 7/8 
2/2 30 3/4 4/22 40 5/8 
2/3 30 3/4 4/23 44 1/8 
2/4 30 7/8 4/26 45 3/4 
| 31 1/4 4/27 47 
| 2/8 31 1/2 4/28 45 1/2 
1 6279 31 5/8 4/29 45 
2/10 30 1/2 4/30 44 5/8 
2/11 29 3/4 5/3 44 7/8 
2/12 20 5/4 44 7/8 
2/16 “1 5/5 44 3/4- 
2/17 30 1/4 5/6 42 1/2 
i 2/18 29 7/8 5/7 2 1/2 
y 2/19 28 3/4 5/10 43 3/4 
2/22 28 1/4 5/11 42 7/8 
2/23 29 3/8 5/12 42 5/8 
i! «62/24 30 3/8 5/13 42 1/2 
(| 2/25 30 5/14 41 5/8 
2/26 29 5/8 5/17 39 1/2 
: Bee 30 1/2 5/18 39 1/8 
"63/2 31 5/19 39 3/4 
i} 3/3 31 1/4 5/20 40 1/4 
ii 3/4 32 5/2 39 1/2 
" 3/5 34 1/8 5/24 38 3/4 
| 3/8 33 5/25 38 1/2 
i; 3/9 32 5/8 / 5/26 39 1/4 
1 3/10 32 7/8 5/27 39 1/4 
y 3/121 34 1/4 5/28 38 3/4 
| 3422 34 3/8 6/1 39 1/2 
| 3715 36 1/2- 6/2 41 5/8 
3/16 35 3/4 6/3 41 
3/17 36 6/4 41 
3/18 35 5/8 . ; 6/7 39 5/8 
3/19 35 3/8 6/8 39 1/8 
| 3/22 34 7/8 6/9 39 1/2 
3/2 35 3/8 6/10 38 7/8 
|; 3/24 35 1/2 6/11 39 3/8 
' 3/28 35 3/4 6/14 38 1/2 
. 3/26 35 3/4 6/15 38 7/8 
ij 3/29 35 1/8 6/16 39 3/3 
3/30 34 7/8 6/17 39 1/4 
3/31 35 1/8 6/18 35 3/8 
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SCHEDULE A (cont'd) 


CLOSING 

DATE PRICE. 
1 6/21 34 1/2 
: “6422 34 1/2 

6/23 35 

6/24 34 

6/25 33 1/2 

6/28 34 1/4 

6/29 35 1/4 

6/30 35 

7/1 35 

7/2 35 

7/6 34 
| 7/7 33 -1/4 
' p76 29 
| 7/9 29 3/4 
| 9/12 27 1/2 
i} 7/13 25 3/4 
} 7/14 27 1/2 
| 7715 26 
| 7/16 25 3/4 
‘| 7/19 26 3/4 
i; 7/29 26 1/2 
|| 7/21 26 3/4 
ee 26 
i| 7/23 25 1/2 
| 7/26 25 1/2 
[ 9939 25 3/8 
| 7/28 25 1/2 
i! 9729 25 5/8 

7/30 25 3/4 
(| 8/2 25 3/4 
(1 8/3 25 
‘| B/4 22 3/8 
| 8/5 22 1/4 
|| 8/6 22 3/8 
| 8/9 21 3/4 
|} 8/10 22 5/8 
1 8/11 24 3/4 
|| 8/12 25 1/2 
| 8/16 26 3/4 
|| 8/17 27 3/4 
| 8/18 27 
| 8/19 26 3/4 
| 8/20 26 3/4 
|} 8/23 27 1/2 
| 9/24 27 3/8 
| 8/25 28 1/8 
| 8/26 28 1/4 
|} 8/27 28 3/4 
|| 8/30 28 1/4 
| 8/31 27 3/4 
| 9/l 26 1/8 
| 9/2 27 1/2 
Hl 9/3 28 5/8 
1 9/7 28 1/2 
i| 9/8 27 3/4 
' 9/9 27 3/8 
i} 9/10 26 7/8 
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SCHEDULE 


THE PURCHASE OF COMMON STOCK RFPRESFNTED HFRERY HAVE NOT REEM 
RTGISTERED UNDFR THE SECURITIFS ACT OF 1933, AS «AiENDED AND MAY 
BE SOLD OR TRANSFERRED, OR TRANSFERRED ON TIE ROOKS OF THE 
COMPANY MAINTAINED FOR SUCH! PURPOSE, UNTIL REGISTRATION UNDEP. 
SAID ACT SHALL HAVE 38FEN EFFECTED OR IN THE OPINION OF COUNSE 
SATISFACTORY TO THE COMPANY REGISTPATION UNDER SAID ACT IS NOT 
REQUIRED IN CONNECTION WITH SUCH PROPOSED SALE OR TRANSFER. 


SCHEDULF. 


THE SHARFS REPRESENTED HEREBY ARE 
SECURITIES ACT OF 1933, AS AMENDED, 
TRANSFERRFD OR OTHERWISE DISPO 
WITH SUCH! ACT AND UPON AN OPINI 


c 


NOT REGISTERED UNDER THE 


SED OF EXCEPT IN COMPLIANCE 
ON OF CORPORATION'S COUNSEL 


———— 
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2videntiary problem. If it snould be, then the reservation 
and briefing, of course, would be acceptable. 
[THE COURT: All sight. 
MR. DEVINE: This may be a time consuming job. 


“Ould the Court prefer that we take a short recess and work 
with the reporter? 
teh aaa « a. Ks . mere iS Ae ee a 
THE COURT: The clerk here marks exhibits and I 


would think if you have them in order, he could mark them 


r ¥ Omn Ts r 
very promptly ior you. 


Does anyone 
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MR. Us. 2R: Your Honor, one other matter, and 
that 1s with the stipulated facts in the pretrial order, 
paragraph five has a typographical error which I believe 


both counsel have agreed to and that appears on page two: 


the price of the Atron stock purchased by Mohawk, of the 


375,000 ftron shares on January 7, 1969, was fifty cents per 


THE COURT: All right. If that is agreed to, I 


will correct tne original pretrial order. 


MR. DEVINE: It's so agreed. 


* “2. 
¢ . * * 
| 82a | 
1 4b-1r 8 
ra 2 Honor. Mr. Wells is here. He wll the next witness 
3 || ror the plaintiffs. However, he is a hosvile witness | 
' 
4 and I am -- ’ | 
rr) 
5 THE COURT: If there is no application, it's 
| 
6 perfectly all right with me. I like to inquire so that no 
a one will be surprised later on. | 
8 MR. DEVINE: I have no objection to his staying. 
9isRwIN ‘R LE POW, called as a witness on | 
. . | 
10 behalf of the Plaintiff, having been first duly sworn, 
il was examined and testified 4s follows: 
° 2 || pIRECT EXAMINATION 
13 || By MR. DEVINE: 
ts Q Are you associated with Creative Capital Fund, one | 
& 
* of the plaintiffs in this action? 
6 A Yes. 
» . Q What is your association? 
| ay I am a general partner. 
= | Q When did you begin es & general partner ol that 
© *) || partnership? 
a1 | ' 
A Approximately August of 1968. 
2 a 
° Q Throughout the period from August, 1968, until the” 
yA) 
present time, have you been a partner of that partnership? 
i ; 
A Yes. 
25 


» Q At the present time, what is the business of Creativ: 


od 


to 


uo 


~) 
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{b-1f Le Pow-Direct 9 
Copital Fund? 
at the moment but it did make investments in private companies 
who hoped to go public and also companies that were already 


A It makes investments in -- well, it's not active 
. public. 


C Was that the business of Creative Capital Fund 


in the period from the bezinning of 1969 until the end of 
| 1971? 
| A Yes. 
| @ Did there come a time in 1969 when Creative Capital 


| Pe 
Fund purchased common stock of Atron Corporation? 


A Yes. 

Q Do you recall when that was? 

A I believe it was early in 1969, I think Jenuary of 
Q Was the stock wnich Creative Capital purchased at 


that time restricted in any way? 

A Yes. 

Q What was your understanding at that time of the 
nature of the restrictions on the Atron stock which Creative 
Capital Fund purchased? 


| A Well, that -- I think that we bought it with the 
| understanding that it was to be held for investment purposes, 


l 
ies than for immediate resale. I thiii the stock had a 
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‘legend to that effect regerding the Security Act of 1933 


or '34, I am not sure which. . 
Q How did the purchase bring Creative Capital Fund 
of Atron common stock about? 


a It was -- the purchase was recomremned to us by 


Pierre LeLandais, who was with a brokerage firm at that time 


and we had, I think, purchased some other things through him 
or through the firm. 
Q Can you state briefly for the Court what it was 
that Mr. Le Landais told you or which you learned from other 
sources which formed the basis for this purchase? 

THE COURT: That's sort of a doucle-barreled aed 
tion, isn't it? 

MR. DEVINE: Yes. 

THE COURT: Why don't you separate it and see what 
Mr. Le Landais told him first. 
| Q Would you take first what Mr. Le Landais toid you 
about the stock? 
A Well, he recommended it. He thought we would, 
we might do well with it. 
It was in an industry that at that time was, Y think 
doing well and popular tn the computer field and also that 
they had hopes that the company would be going public not 


too long after we made our investment in it, which did 
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*>-1f Le Pow-"trect 11 
subsequently happen and that we, you know, hoped to get a good 
appreciation on the investment. 

9} Putting aside what Mr. Le Landais told you, was 
there anything else but Atron which led to this purchase? 

A No. I think I've covered it in the statement. 

Q Did there come a time when you learned of a 
proposed merger between Atron and Mohawk Data Sciences 
Corporation? | 


A Yes. That was in early 1971, January or February 


of 1971. 
Q Do you recall how that came to your attention? 
A I am not sure. I think -- I know we received a 


letter in February, 1971, from Pierre Le Landais, stating 
that and stating his opinion about that but it's very possibile; 


I think likely, that we discussed it on the phone or gust 


. 
ee 


prior to that, maybe in January of 1971. 
THE COURT: With Mr. Le Landais? 
THE WITNESS: Yes. 
Q Mr. LePow, I show you Plaintiff's Exhibit 27 and 
I ask if thet is a copy of the letter to which you juct re- 
ferred. 
A Yes, it is. 


Q Was the report which is attached towat exhibtt also 


attached to the letter which ya received? 


OE See OE ee aE I PE ae 
A TT a eS” Pe | 
Eee ne * 2 


10 


1] 


16 


17 


sf UB 


86a 
jbo-1f Le Pow-Direct 12 
4 Yes, it was. 
Q When you first learned of the proposed merger, 


what was your opinion of it as it would affect Creative 


Capital Fund? 


MR. UNGER: Objection,. your Honor. He 4s asking 


+ 


. for an opinion of the witness. 


THE COURT: Well, the question was, did he have an 
Opinion and I suppose I would take his opinion Subject to 
connection. 
A Well, I actually didn't have one. 
THE COURT: All right. 
A At that time -- 
THE COURT: If you didn't have one, that's the 
answer to tne question. 
Q Did there come a time when you did form an opinion 
about the proposed merger? 
A Yes. 
Q Do you recall approximately when that was? 
A Well, it was subsequent ‘o this letter from Mr. 
Le Landais in that it started us having conversations resard- 
ing the good and bad of approving the merger. Sometimes be- 
tween then and fpril of 1971, when the proxy material was 
sent to us regarding the merger, we decided to vote “or the 


merger. 


* : ; be 
. . 
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| 

Q What were the reasons that you, on behalf of Creativé 


Capital Fund, came to that decision? 

A Well, there we) -- the main reason was that we 
were to get free stock of Mohawk so that we .2uld sell, you 
know, our investment and reap a good profit in it. 

Q In the perjod from early 1969 through 1971, did 
you on occasion speak with Mr. Ludt and Mr. French about ir 
vestment matters? 

A As far as kr. French, I am not sure, it's possible 
I did not. Mr. Ludt and I worked fairly closely together 
and we spoke to each rtner many times during that period. 

Q In the -<riod from the beginning of 1971 through 


the end of Apr*l, 1971, did you have occasion to discuss the 


proposed merger with Mr. Ludt? 


A Yes, we did or I did. 


THE COURT: 


Precisely who is Mr. Ludt? 


MR. DEVINE: kr. Ludt is a general partner of 


Coronet Fund, another of the plaintiffs in the action. 


THE COURT: All right. 
Q Did there come a time when you received a copy 
of the Atron proxy statement dated April 16, 1971? 
A Yes. 


Q Do you have before you Plaintiff's Exhibit 18? Is 


x ££ 8B SB 


that a copy of the proxy statement which you received? 
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@ 2 A I believe it is. 
3 Q Did you read that proxy statement? set 
> 4 A Yes. ‘ierhaps not every word but I think the sub- 
° 
5 ¢*ance of it. 
6 Q Do you recall when is was that you read it? 
& : oe A Yes. 
8 Q When was it? 
9 A I am sure shortly after we received it, in April 
. 10 lof '71 | 
ll Q Did there come a time.when you discussed the pro- 
te posed merger in light of the proxy statement with a's 


13 IlLe Landais? 


14 A Yes. We had a discussion, I believe on the phone, 
© IS iat’ the end of April, a week or two after receiving the infor- 
16 matior. 
9 a I think that answers the question, doesn't it? 
oft ] Tell the Court what you recall being said in that 
19 conversation and by whom ‘t was said. 
| 
e 20 A Mr. Landais told me he spoke to, I believe, Mr. 
2 Stoutenburzh, who was connected with ‘tron, about two things. 
), * I think the paramount thing that the conversation was about 
leas that Ladenberg-Thalnan, the brokerage firm who arranged 
4g he public offering for Atron, was unhappy about the merger 
6 x) 


or the price of the merger between Mohewk and Atron. I think 


to 


ve 


had paid for Atron was -- they didn't feel that the price 
was fair, the exchange price was fair to those stockholders. 

MR. UNGER: Objection, your Honor. I move to 
strike that testimony. It's all hearsay testimony. 

THE COURT: Whether it's hearsay or not depends 
on in what capacity Mr. Le Landais was acting at that time. 
If he was acting for any defendant, I would take it. 

Has it been. st‘ pulated as to what, his capacity 
was for tc defndants then? Was he a director? 

MR. DEVINE: We do not contend that he was acting 


for A.ron, your Honor. 


39a 
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if I recall, because the price that the public stockholders 


THE COURT: How would it be binding on the defen- 
dants, then? 

MR. DEVIKE: We don't offer this testimony, your 
Honor, for the truth of the contents. we offer it only as 
Mr. LePow's statement of what he was told by Mr. Le Landais, 
in that it was a basis for his dec.sion maxing with respect 
to the merger. 

THE COURT: How could that be? Mr. Le Landais, a 


third party, told him that Thalman, a third party, was opposed 


i 


to the price. It has been stipulated that later they with- 
drew their opposition, so I don't see how it could be binding 


on the defendants or form any basis for liability here. 


3 
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MR. DEVINE: Your Honor, I do not believe that we 
have stipulated that Ladenberg-Thalman withdrew their 
Opposition. 
THE COURT: Maybe I misread it, then. 


MR. DEVINE: Mr. Unger. indicates that we haven't 


. Stipulated that there was opposition. I think that that is 


true also. 
I believe that there is a ebatieiatacs by the defen- 
dants that initially there was Opposition later withdrawn. 
THE COURT: I'm sorry. I suppose on the issue of 
reliance, if that's relevant here, you can tell what he 


learned from Le Landais. I'll take it for that limited pur- 


A There was another aspect. I didn't finish. 

THE COURT: Don't volunteer. Let counsel ask tne 
questions. 

Q Mr. LePow, you have told us part of your conversatio 
with Mr. Le Landais and I would like for you to continue and 
tell us in addition whatever else was discussed between the 
two of you on that occasion. 

THE COURT: I am taking this subject to connection 
és to these defendants. 

A Well, it was about the Ladenberg-Thalman matter and 


also that they rediscussed or discussed us getting free stock 


| 
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2 | in the merger. 
3 | Q when you say "they," who are you -- 
4 A My understanding was that the conversation was 
5 between Le Landais and Stoutenburgh. 
6 | Q On April 30, 1971, did. you believe that Creative 
7 Bee Fund would receive unrestricted Mohawk stock if the 
e | proposed merger was approved? 
9 As Absolutely. 
10 4 When did you first learn thatthe. Monawk stock 


il to be received by Creative Capital Fund as a result of the 


12 merger would be resteicted? 

13 | A I believe that was on May, the beginning of May, 

4 | May 5th or thereabouts. y | 
15 | I guess that answers your Guestion. | 
‘a | Q How was it that you learned that the stock of 
e Mohawk was going to be restricted? 
* A I received a call from Mr. Ludt, the general partner 
” of Coronet Fund. No, I'm sorry. I should correct that date. 
” That's incorrect. I learned about it being restricted -- I 

- think this is in reverse. I learned about it being restricted 
a couple or weeks after,. you know, the call that I got telling 
me about selling the stock. 

” Can you go wie because I think the dates are off 

25 


here. 
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Let's try and get the chronology. 
Subsequent to the effective date of the merger, 


1971, did you have two or more telephone conversa- 


tions with Mr. Ludt? 


‘& 


> 


> 


put in an 


the stock 


& 


before -- 


Yes. 

When was the first conversation? 

That was arouna May 5th. 

What was said and by whom in that conversation? 
Mr. Ludt called me and told me that he had just 
order to sell the Mohawk stock prior to him receiving 
and he suggested I do the. same. 

THE COURT: When was this, r #4? 

THE WITNESS: I think May 5th of 1971. 

Did you follow thet suggestion? 

No, I did not. 

Why not? 

Well, that suggestion came about a day or two 


I mean after there was an announcement in the 


Paper about Mohawk's recasting their earning figures or 


changing their accounting methods and, obviously, this 


prompted Mr. Ludt to decide to sell, rather than waiting for 


delivery of the stock and I feit -- 


MR. UNGER: Objection. 


THE COURT: I'll strike out the "obviously" but the 


21 
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man can give his reason. 
Q Give your reasoning without characterizing Mr. 
L,dt's thinking, if you can. 
A Okay. 
Since this news had come out, negative news, iet's 


say, regarding the Mohawk figures, I felt that ever:zone else 


must have figured out the 3i2:° thing and probably there was a 


deluge, I thought, of sell orders, perhaps, and I would wait 
until that deluge concluded before I would look to sell the 
stock. That was my reasoning. | 

Q When was your next telephone conversation with Mr. 
Ludt with regard to the Mohawk stock that had been or was to 
be received by virtue of the merger? 

A I received another sak from him within a week or 
so of that phone call On the 5th, telling me not to sell the 
stock because he had learned that the stock was restricted 
from sale. 

q Did he tell you how he learned that? 

A Yes. He said that sometime after he sold it, when 
the brokerage firm who had sold it for him was expecting 
delivery, he got notice -- I guess from the bank or transfer 
agent ~- that the stock was restricted and should not have 
been sold or could not be sold. 


© Was the Mohawk stock certificate which Creative 
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Capital eventually received legended? 

A I don't think it was. I am not sure if we even 
got the stock in directly. 

q After your second conversation with Mr. Ludt, 


did vou understand the Creative Capital Fund-Mohawk stock 


to be restricted? 


A Yes. 

S| And what did you understand to be tie nature of 
the restriction on the Mohawk stock? 

A The nature of the restriction? I assume similar 
to the restriction that was on the Atron stock that we had. 

Q Prior to April 30, 1971, what did you plan to do, 


if anything, with the Mohawk stock to be rece‘ved by Creative 


‘Capital as a result of the merger? 


A Our intent was to sell the stock. 

C Following the merger effective date, April 30, 
1971, did Creative Capital Fund place an order for the sale 
of the Mohawk stock which it was to receiv2? Let!s say in 
the month of May? 

A No. 

c What was the reason why a sell order was not placed 
in the month of May? 

A Well, there are two time periods, time frames in- 


volved. I explained why I didn't sell it May 5th -- because 


on 


10 


11 
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I felt it was the wrong time to do {!t under the circumstances 


I didn't sell it two weeks after that because I 
learned it was restricted. 
THE COURT: How did you learn it was restricted? 


THE WITNESS: From the second phone call from Mr. 


THE COURT: Did you make any attempt to verify 
whether Mr. Ludt was speaking authoritatively? 
THE WIT... 3: I had no reason to doubt it. 
Q I show you Plaintiff's Exhibit 20 and ask if you 
have seen a copy of that letter before today. 


A Yes. 


Q Did you receive a copy of that letter shortly after 


§ Yes. I don't remember exactly when but I did. 


C Did that letter inform you that the -- 


THE COURT: If the lette® is in evidence, it speaks 


for itself, doesn't it? 


MR. DEVINE: Withdrawn, your Honor. 


Q Prior to the merger, when you read the proxy state- 


ment, did you read the Mohawk financial statements which are 


included? 
fh Yes. 
Q I ask that you look at pages sixtcen and seventeen 


oc) 


10 


1] 


= 
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of the proay statement and tell the Court whether you 
read those two pages particularly. 

A Yes, I read these pages. 

Q Did you consider the financial information regarding 
Mohawk which is contained in the.proxy statement to be impor- 
-tant to your vote on the merger? 

A I considered it important in that, you know, the 
value that the stock would have when we sold it would, you 
know, what value that would have. 

Q On April 30, 1971, did you know that Mohawk sub- 
sequently would restute downward its 1970 s2les and income 
figures? 

A No. 

Q On April 30, 1971, did you know that on Tuesday 
of the following week Mohawk would announce changes in its 
accounting practices? 

a NO. 

Q If you had known on Apri: 30, 1971, that on Tuesday, 
May 4, 1971, Mohawk would announce changes in its accounting 
practices wnich would cause downward restatement of its 1970 
sales and income, would that knowledge have affected your 
vote on the merger? 

MR. UNGER: Objection, your Honor. It's calling for 


@ speculation. 
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| effect. 


Q I show you Plaintiff's Exhibit 23 which has been 


marked for identification and if you will look at the reprint 


2 THE COURT: It's not necessarily a speculation 
3 if the record clearly shows the nature of the statement of 
4 income. The man may tell what his judgment and opinion 
° 5 || would have been, acting for his company or his fund. 
6 You see, there are different kinds of restatements. 
 @ 7 -The witness hasn't shown any familiarity with exactly what 
° the nature of the restatement was. 
. Do you know what the nature of the restatement of 
e 10 income was? 
i THE WITNESS: Well, that it was restated down- 
12 
ward. 
ae 
s THE COURT: In what way or for what reason or on | 
14 é 
what theory, if you know’ | 
® * THE WITNESS: That they changed their accounting | 
” methods to do with leasing equipment rather than selling | 
si equipment. It was complex, but the effect was a downward 
& 18 


21 : 

which is the last of the reprints on that page, article 
22 

reprints, t question is: before today did you see that 
23 

newspaper art:.cle at any time? 
2A 

f Yes. 

25 


t a} if on April 30, 1971, you had known the information 
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® 2 contained in that article, would it have affected the vote 
L 3 li of Creative Capital Fund on the merger? 
b 4 MR. UNGER: Objection, your Honor. The article 
r 5 that the witness has in edie him is a newspaper article 
6 and there is no testimony that the information in that article 
a 7 \l4s, in fact, the fact. 
8 | . THE COURT: Well, that may be connected up later. 
+ I'll take it subject to connection. If the article was not | 
° 10 || released by defendants, it wouldn't be binding on them. | 
11 Q You may answer. | 
‘ 2 THE COURT: I think you really should address your- | 
13 self as to what the actual facts of the restatement of the | 
M income is and then I will permit him to testify as to whether | 
e 1 he as a professionel money manager would have relied on such | 
6 a restatement of income had he known coout it before the | 
e w meeting as the basis to vote differently. Of course, he is | 
B | subject to cross examination as to whether he would have, in 
* fact, done differently. 
& all MR. DEVINE: May he answer the pending question? 
21 THE COURT: Yes, subject to connection. 
* adh fh The answer is, I don't know. 
ad 23 
THE COURT: That's a good answer. 
as Let's go on. 
25 


Q Would you explain why it is that you don't know? 
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A dell, I would have to ESA myself back in that time 
and evaluete how large an effect this would have on the value 
of the Mohawk stock and then make a determination, since we | 
were still getting free stock and I would have to determine 
what effect that would have at that time on our decision. | 
It wes a major factor but I don't know the decision I would 
| have made. | 
| MR. DEVINE: I have no further questions at this | 

time, your Honor. Ne Nae 

THE COURT: You may cross examine. ‘ 


CROSS EXAWINATION 


BY MR. UNGER: 


Q What was Creative Capital Fund back in 1969? 


A It wac a limited partnership and investment company, | 
I guess you would say. 
Q Private limited partnership? 
A Yes. 
Q And you were the only general partner? 
A No. Mr. Ludt was a general partner. 
THE COURT: What was your function with respect to 
it? 
THE WITNESS: My function was to make the investnent 
decisions, buying and selling. | 
Q Mr. Ludt was a general partner of Creative? - 


* # * 
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2 A Yes. 
3 q Did you talk to counsel with respect to the announce. 
4 merger of Atron and Mohawk? 
5 A Not directly. 
6 Q . Between Januery and say April 15, 1971. 
bie A No. 
8 Q - During that same time period, say January 29, ‘Tl; 
8 to April 15, '71, did you seek to sell any of your Atron 
W || stock? 
il A From January of '71 to April of ‘71? ‘| 
12 Q Through April 15th of 1971. 
3 | A No. 
14 Q You knew you couldn't sell that stock at that 
15 time, right? . 
16 A That I could not sell the stock? 
u Q Right. 
18 A Because of the restriction, you mean, on the Atron 
19 } stock? 
» | Q Right. 
21 | 
A I believe that's true. 
* Q I ask you to take a look at Plaintiff's Exhibit 27 
- in evidence. 
" You received that on or about February 5th of 1971? 
25 


A Yes. 


‘ # # 
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4 to it 
5 || Q Let me direct your attention to paragraph 7A and B 


8 of that stock purchase agreement and also the so-called 


2 A On, I see, yes. 
3 MR. DEVINE: It is not. your Honor, we have stipulat 


e 7 investment letter that's also part of that exhibit. 
8 A Where would that be? 
8 Q It's the one that starts off, "The undersigned 
® 10 | hereby confirms its purchase" -- 
1] A Exhibit "C"? 
12 
© Right 
& 
2-5 I also ask you to look at Plaintiff's Exhibit 18 
“ | in evidence which I think is before you and ask you to tell 
| me, after looking at those documents, what in Plaintiff's | 
16 Exhibit 18 led you to believe that Mohawk was not going to | 
bed | enforce the obligation set forth in paragrapn 74 and B and | 
8 | in your so-called investment letter which was part of Plain- | 
» | tiff's Exhibit 11 in evidence. 
‘ 
= MR. DEVINE: Objection. Your lionor, he has not 
o | testified that the proxy statement led him to believe any 
2 
such thing. 
yA) 
THE COURT: Well, he may so state in answer to 
2A 
the question, then. 
25 


A There was nothing in the proxy statement that led 


Pry be two ways -- it could be registered under the provisions 
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& 2 me to believe it one way or the other. 
3 Q Bearing in mind paregraph 7A and B in the invest- 
a 
' 4 ment letter that is part of Plaintiff'. Exnibit ll, what 
7 
5 other factors came to your attention or led you to believe 
6 that this agreement was not going to be enforced by Mohawk? 
e ‘7 MR. DEVINE: Objection, your Honor. For one thing 
| 
8 || it calls for the witness to make a conclusion as to the 
9 enforceability of that agreement. 
e 10 THE COURT: He hasn't really testified yet that 
| 
11 || he had reached a conclusion that the investment letter would | 
os 
e a | not apply to his Mohawk stock. If he says that, then he may | 
| 
” | be asked what, if anything, in the letters he relied on to | 
14 || reach that conclusion. | 
e 15 ‘ Do you understand the question he just asked you? 
| 
16 THE WITNESS: I would like it repeated. | 
W THE COURT: Please reframe it. : 
& | 4 
18 | al You were aware of the contents of Flaintiff's 
! 
a“ Exhibit ll, weren't you? 
Be oft A Yes. 
at | Q You were aware of that in April of 1971? 
ec 22 
A Yes. 
a Fi 
e 23 
Q And you knew in April, 1971, that in order to sell 
” the {tron stock that Creative owned it could do it in one | 
| 
| 


@ 
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2 | of the 1933 act or it could be sold under an opinion of 
| 


3 Atron's counsel, isn't that right? 


4 | ‘ Yes. 4 
5 Q And, in fact, Creative had sold some stock under 

6 an Opinion of Atron'‘s counsel, hadn't it, some of it, 

7 I. prior thereto? . 
8 ; A Correct. 

9 THE COURT: Because of changed circumstances or P 
10 || by sale to somebody else with the .restriction? 

11 THE WITNESS: By sale. to somebody else with the 

2 restriction. | . 
13 X That was a sale to R. D. Goldberger Investment 

14 Company, wasn't it? ( 
1 S Yes. | 

16 Q And you had obtained a letter of investment repre- | 

a sentation from Goldberger? , 
1B A Yes. 

= ' Q And Atron had permitted that sale, hadn't it? | 
20 | A Yes. 

21 Q bearing what you have just said in mind, what led 

= you to believe that the restrictions on transfer of the tt 
ad Atron stock would not appear on the Mohawk stock that Creative 

” was going to receive on the merger? 

25 { 


A A few things. One was the conversations that I had 


16 


17 
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previously stated I had with Mr. Le Landais regarding the 
disposition of the stock. The other was, to my knowledge, 
this was not unusual, that I knew people who had investments 
in other companies who had sold private companies or smaller 
companies to larger listed companies and would receive free 
Stock at that time. 

Q And so you assumed you were going to be getting 
free stock because it happened in other situations? 

A No. Because I told you I discussed it at length 
numervus times with Mr. Le Landais and Mr. Ludt regarding 


what stock we would receive. 


Q Who was Mr. Le Lendais working for at that time? 
Atron? 
A No. He was working for the brokerage firm -- I 


think the same one or perhaps another one -- that recommended 
us to make this investment. 
Q He wasn't working for Mohawk? 
A Not to my knowledge. 
Q How about MDS-Atron? Was he working for MDS-Atron? 
A Again not to my knowledge. 


Q But you believed Mr. Le Landais, what he told you? 


A Yes. 


Q I believe you stated that you read Plaintiff's 


Exhibit 18. 


1 


or 


an 


16 


17 
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f Yes, I reed it over. 
Q I direc: cour attention to the top parasraph on 


page 5 and I ask you Just to take a minute and read that. 
That paragraph Says, doesn't it, that your Atron 


certificates -- 


& Can you iet me finish reading it? 
RQ Sure. 


A Go ahead. 


THE COURT: Don't paraphrase the exhibit. You 
may 2Sk whether he read it before and what his understanding 
of it was at the time he read it but don't paraphrase it. 

Q Was your understanding of that certificate at the 
time you read it that every four shares of Atron on an Atron's 
stock certificate were automatically one share of Mohawk 
when the merger became effective? 

A That we would receive one share of honawk for 
every four shares of Atron? 

Q No. That the Atron certificate as you are looking 
at it automatically becomes a Mohawk certificate. 

A No. It says the conversion would be automatic. 

Is that what you mean? The conversion of the Shares will 
occur automatically, it says. 

Q Now, why don't you read the second sentence of that 


paragraph out loud? And then teil me what that means to you. 
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2 A "And without any further action on the part of the | 
f 3 Atron shareholders." il ies; | 
4 7 on Starting with the words, "Each certificate," the 
b 5 second sentence of that top paragraph on page 5. 
6 a I see. 
om "Each certificate representing Atron common 
P g shares Outstanding on the effective date of the merger shall 
9 thereafter be deemed to represent the number of whole shares 
4 10 || of cor son stock’ of Mohawk into which the Atron commcn shares 
11 || have been converted." 
. ‘12 Q What did that particular sentence mean to you? 
, 13 A Nothing different than the first sentence, that 
4 we were going to receive Mohawk shares for Atron shares. - 
> 1S Q What about the words, "Shall thereafter be deemed 
% | to represent"? What do those words mean to you in the context 
YW of that sentence? 
» A That the Atron shares no longer existed and the 
19 Mohawk shares do. 
» ” 2 So, isn't it a fact that if you are holding an 
a Atron certificate and that certificate is subject to some 
} > restrictions, your Atron shares are Subject to some restric- 
> ” ‘tions on transferability, that the Mohawk shares that you 
” would be getting under that very language are Subject to 
. ” precisely the same restrictions? 


# * # 
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18 
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THE COURT: I'l] come back to that with you, 
gentlemen. Let's proceed with the cross examination. 
MR. DEVINE: I think the number can be determined 
looking at page 15 of the pretrial order and also I think 


there are one or two other places which I could direct you 


- to in the order which Gisclose that information. 


THE COURT: It might be helpful the next time we 
have a recess to have a computation of how many total shares 
these plaintiffs had and what F reentage it was of the voting 
hates which were required to pass upon the merger. 

But let's go on. Go ahead. 

C Let me ask you to take a look at Plaintiff's Exnibis 
18 again, page 6. 

Did you read that page when you got that particular 

document? 

A I am sure I passed over it, yes. 

e You received Plaintiff's Exhibit 18 before you 
voted on the merger, didn't you? 

A Yes. 

Q Did you look, when you got Plaintiff's Exhibit 
1&, at the Atron financial material that is included in that 
document? 

A Yes. 


Q You were aware that Atron had more than a million 


| 
| 
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dollar loss in its prior fiscal year, weren't you? 


A 


I don't recall now but I was probably aware then 


when I read it. 


Q 


A 


¢ 


They weren't doing tco wel?” 
Are you asking me my opinion? 


Was Atron going to be doing well, did it look like 


it, based upon your looking at their financial statements 


and what they were telling you? 


A 


Well, I had other reasons to think they may do well, 


if you want me to expand on that. 


It was a young company, so you can't judge a young 


company in my judgment the same way you judge an older, 


established company. 


Q 


You were aware that Mohawk accounted for about 


, 90 percent of Atron's sales and other revenues, weren't you? 


- | of Atron, yes. 


2 f= 8B BS 


A 


@ 


I recall that Mohawk was a big factor in the busines: 


Did you read the proxy statement that Mohawk now 


had the right to manufacture the Atron machine that it had 


been buyirg from Atron? 


now. 


a 


I am sure I read it through. I don't recall that 


But if it's in Plaintiff's Exhibit 18, you read !t? 


I am sure I read it, yes. 


| 
| 
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2 Q Let me direct your attention to page six again. 
3 Were you aware when you reed this document that Atro! 
4 managerment felt thet in order for it to survive as a company | 
5 it would have to go into tne end user market? | 
6 A T don't recall] the survivor aspect. If !* says it 
‘7 |. 4n here -- does it? 
8 I think it says its future growth. 
9 Q That's right. You are reading it right. That's 
10 the sentence. 
11 A Yes. That's not to me the same as survival. 
2 Q Do you know what the end user market is, Mr. 
13 Le Pow? 
4 A No. 
b Q Were you aware at that tine of what kind of 
= financing would be required in order for Atron to get into 
" the end user market? 
as A. Exactly? No, no. Except I accept the fact that 
” it says they would need financing to do it. : 
- Q The stock market was on the way down in that period, 
" wasn't it? 
2 ) 
A Which period? ~ 
23 
Q 1971, for these kinds of companies. 
A I think in the decline of the market in '69 and 
25 


'70 the computer companies were hit as heavily at least as the 
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cther ones. 


« 


What about '71? 


4 A Well, there was some recouping in the market. I 


am not sure exactly how the computer industry fared as com- 


6 pared to the other industries. 


2 Q ‘eu were aware from reading Plaintiff's Exhibit 18 | 
® 
that Atron had Substantially no other customers than Mohawk? 


THE COURT: I think we have had that asked and 


© 10 answered, haven't we? 


11 Q Isn't it a fact, Mr. .LePow, that if Mohawk pulled 
away its business from Atron, that stron would have nothing 


left but whatever its balance sheet shows? 
A I don't know what they would have left or what 


» 15 prospects they had at that time. hy opinion was that Mor - 


{| wouldn't have done it because they were a very iarge investor | 


W in the Atron company. 


18 Q But you were aware that Mohawk could do it and 


still manufact.re the Atron machine? 


e ” A I don't even know that, whether they had a 
a contractua) relationship with Atron or not so I don't know 
22 
F the answer to that. 
a 23 
Q Why don't you look at pages 20 and 21 of Plaintiff's 
ms ‘ 
Exhibit 189 
25 


THE COURT: I ammt certain precisely where this 
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THE COURT: Frame another question. 
Q You read the section under the words "Marketing" on 
page 20 and 21 of the proxy, the Plaintiff's Exhibit if; 6t 
the time you got it, didn't you? 


A Exactly those? I can't guarantee. There are 49 


guarantee I read that specific -- 

THE COURT: Did you give any thought to voting no? 

THE WITNESS: ‘Yes. 

THE COURT: What reasoning motivated you, if any, 
or what considerations did you give thought to in considering 
whether or not to vote no? 


THE WITNESS: Maybe I should rephrase the answer. 


. pages here, so I assume I glanced through it but I couldn't 


I'didn't give consideration to voting no or yes. We just 
gave consideration to whether -- well, I guess once we gave 
consideration, your Honor, it was whether we should vote yes 
or not. The initial reaction was we didn't know until we 
examined what would happen to us. 

Q Had you given any thought to, at the time you 
~ere considering how to vote on the merger, what the effect 
of a failure of the vote’ to carry the merger would be? 

A The effect would be that they wouldn't merge. 

Q Wiot would be the cffect with respect to the Atron 


stock that Creative owned? 


10 
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I would assume it would be as it was before the 


merger ever cropped up. 


Q 


You couldn't sell unless you met either one of 


the conditions in the Subject description? 


A 


If the stock was registered by Atron or else we 


-sOld it under a letter of investment. 


I think there is a third possibility, by the way, 


that you can get from the S.E.C. after a period of time. 


That would be the third possibility. 


Q 
a shére, 


A 


Q 


agreed to, 


THE COURT: You are referring to a no-action letter? 
THE WITNESS: I believe SO, yes. 
Creative bought its stock in January at a dollar 
two dollars -- 
A dollar. 
Bought 42,500 shares at a dollar a share, right? 
THE COURT: That's not in issue, is it? That's 
is it not? 


MR. UNGER: Yes, your Honor. I am just using it 


as a basis. 


A 
Q 
A 
© 


Investment 


The original purchase in January of '69? 

Right. 

Yes. 

Now, we have referred to a sale to R. D. Goldberger 


Company. 


16 


17 
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How much did you sell that stock for? 


Yes, the stock had already reversed split by the 


time I sold it. 


Q 


b 


Do you want to Clarify that first? 


Sure. 


So we, therefore, Paid two dollars 4 share by that 


time, since we Oniy had half the shares left. 


THE COURT: At a cost of two dollars a share et 


that time? 


THE WITNESS: At that.time. 


THE COURT: How much did Goldberger pay you for 


the shares that were sold to Goldberger? 


THE WITNESS: Approximately $10. 


THE COURT: What was the larket price, at that time, 


of unrestricted shares? 


C 


THE WITNESS: Higher than that. 
THE COURT: By how much? 
THE WITNESS: I don't remember. 


You sold 5,000 of the after-split shares 


Goldberger, right? 


A 


Q 


Correct. 
For about $50,000? 


Correct. 


And that left you with -- 


to 


eV 


19 


21 


24 
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i) 16,250 shares. 


Atron was realized, that is, that you did get a pretty good 
appreciation in value? 

A The goal for one part of it was realized, yes. 

Q You eventualiy sold the remaining shares on the 
peal ebiat sie. didn't you? 

A Yes. 

Q You sold that for some $60,500 

i I think that is about. right. 

ra Approximately? 

A Yes. 

Q So, isn't it a fact that the total profit that 
Cr2ative mace on its Atron investment was almost 370,C00? 

A I haven't worked out the numbers but I'll accept 
that, it sounds about right. 

Q So, isn't it a fact that you achieved your goal, 
you got a pretty goad appreciation in value? 

A Which goal are you talking about? 

Q The goal that you testified to that you bought 
the stock because you wanted to get appreciation es, 
THE COURT: Let's GO on to Something else, it's 


ergumentative and not in issue. 


How much more cross examination do you have? 


a Isn't it a fact that after that your go@l tn buyins 


10 


ll 
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MR. UNGER: Not too much, your Honor. 

C With respect to the change in accounting, ia’ te 
your testimony that your information with respect to that 
change came SOlely from that Wall Street Journal article 
that you referred to? 

A No. We had discussed, I had had discussions also, 
with Mr. Le Landais around the same time and, I am sure, 
with Mr. Ludt, too. 

° 

G Did you s»eak to anybody from Mohawk with respect 
to what that article said? 

A No. ‘ 

MR. UNGER: No further questions. 

THE COURT: Any redirect examination of the 
witness? | 

MR. DEVINE: Two very short questions, your Honor. 


REDIRECT EXAMINATION 


Q In the time period from the beginning of January, 
1971, through the effective date of the merger, April 30, 
1971, you testified on cross examination, I believe, that 


it may have been possible for Creative Capital Fund to sell 


‘its Atron shares. 


I would like you to enlarge on that and tell the 


Court under what conditions you could possibly have sold 
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dur‘ng that time period. i 

A iy understanding is that you eacik oka as I did 
to the Goldberzer Situation, under a letter of investment 


fron counsel Or, of course, that Atron would register our 


shares at a subsequent date or that I could, we could, after 


. Owning the stock a two or three year period and I think it 


was about two years or longer at that time, be free to sell 
through the S.E.C, through an opinion letter. 

THE COURT: Is that all you need, the lapse of 
time? 


THE WITNESS: My unders nding was -- 


THE COURT: Or did you need a change of =e 
On the part of the Seller to Get a no-action letter? 

| THE WITNESS: I don't think anyone really knew 
all through these years what they would do. I know people 


who got them by a lapse of time, by a change of circumstance, 


there was no Clear rule on it but the time seemed to be > 


factor -- I think to show your intent of holding it for a 


} 
! 
{ 


| 


period of time. That was my understanding. 

Q In the period from let's say March and April of 
1971, as Opposed to these possibilities of Selling the Atron 
Stock you then Owned, Creative Capital Fund then Owned, was 
the alternative possibility in your mind that you could sell 


Mohawk stock after April 30, 1971, ina New York Stock axchang:: 
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2 || transaction? 
3 THE “OURT: Hasn't. he already told us that? 
4 MR. DEVINE: I think SO, your Honor. I wasn't sure 
5 whether that was clear after cross examination or not. 
6 THE COURT: I'll iet him answer. 
er | A Well, it was not Only thet w2 would get free stock 


8 @s a factor, we believed, but that ‘t's easier to sell stock 


10 of stock came out in the Over-the-counter -- 

ll || Q With respect to the proxy statement, was there any- 
12 thing in it, as you read it, prior to April 30, 1971, which 
13 indicated to you that Creative Capital Fund would not re- 


9 where there jis a big market for it, than if the big blocks 
14 ceive freely transferable hohawk stock? 


15 i oy There was nothing either way. 

16 MR. DEVINE: That's all I have, your Honor. 

17 (Witness Excused) 
18 THE COURT: We'll take a short recess, gentlemen. 
le (Recess ) 


(Defendants! Exhibits A through D received in 


xxx 2! evidence. ) 


* ' (Defendants! Exhibit E through J marked for identi- 
xxx 2 fication. ) 
xxx 4 (Defendants' Exhibit K and L received in evidence.) 
xxx (Defendants' Exnib!t M marked for identification.) 
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the Plaintiff, having been first duiy sworn, was examined 


and testified as follows: 
DIRECT EXAMINATION 
BY MR. DEVINE: 
Q Mr. Wells, what is your present employment? 
A I am vice president and treasurer of General Dynainiec gs} 
Corporation. 
Q Are you a director of Mohawk Data Sciences? 
Yes, I am. 
When did you become a..director of Mohawk? 
February, 1963. 
Were you ever employed -by Monawk? 
Yes. 
When did you begin as an employee of Mohawk? 
February, 1968. 


During calendar 1970, were you an officer of 


Yes. 
What office did you hold during that year? 
For the first approximately one half of the year I 
was vice president and treasurer and the second half of the 
; year I was executive vice president and treasurer. 
Q During setenees 1971, were you an officer of hohawk? 


A Yes. 


= 2. 2 f 


A 


Q 
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What office did you hold during that year? 
Executive vice president and teeneurer, 
Did ycu hold that office throughout 1971? 
Yes. 


During calendar 1971, was Richard Rifenburg an 


.officer of Mohawk? 


A 


Q 


A 


Q 


Yes. 
What office did he hold in that year? 
President. 


Did he hold that office through the year to the 


best of your knowledge? 


A 


Q 


Yes. 


During calendar 1971, was a kr. V. Johnson an 


officer of Monawk? 


A 
Q 
A 
< 


4 


Q 


Yes. 

What does the “v" stand for, if you know? 

I- believe it stands for Virgil. 

What office did he hold in Mohawk Guring 1971? 
He was chairman of the board of directors. 


In April and May of 1971, were you, Mr. Rifenburg 


and Mr. Johnson the top officers of Mohawk? 


A 


I would say we were several of the top officers 


of Mohawk, yes. 


Q 


Did you three gentlemen compose the executive 
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committee of the board of Mohawk at that time? 

A Yes. ; 

Q In 1970, what was the business of Mohawk and you 
can be hopefully descriptive but brief. 


h We were in ie data processing business, making 


. peripheral equipment. 


Q Could you explain briefly for me and possibly the 

Court what peripheral equipment means? | 

THE COURT: Is their business stated fairly in 
exhibit 187. 

MR. DEVINE: I believe, tthe best of my knowledge 
it is. I have no dispute as to that. 

THE COURT: Then let's go to something thet is ‘n 
dispute. 

Q I would like to focus, Mr. Wells, on equipment 
which Mohawk leased in 1970. Can you tell us what the 
Standard term of equipment leases was in that year, 
let's talk about 1970 fiscal year. I know that is slightly 
dagifferent from calendar 1970. 

THE COURT: What was the fiscal year? 
THE WITNESS: Twelve months ending July ce in 
1970. 
A The equipment that was leased was leased under a 


lease agreement that was a preprinted form that was fairly 


17 


18 
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standard although as we leased equipment, the customer often 
times would want additional Provisions and Stipulations in 
the lease agreement. 

Q Showing you the last two pages of Plaintirf's 
Exhibit 34 for identification, I ask whether excluding the 
typewritten portion of that document wnether it is a true 


copy of the standard from of equipment lease Which was in 


effect during calendar 1970. 


A As far as I recollect, yes. 

Q Was that form of lease also in effect during fiscal 
1971? 

A I would Say generally yes. We made revisions of 


the lezses from time to time and I am not Sure when a 
|revision would have been made. 

Q Do you recall ever having referred to this type 
Of lease as a cancelable-at-will lease? 

A I may have. I think by its terms it is for a 
Specific period of time and then is cancelable after a 
period of time, I believe with 90 days notice. 

¢ In fiscal 1970, did Mohawk institute a program 


of selling to nonaffiliated third parties equipment which 
had been leased prior to the sale? 


4 Yes. 


THE COURT: You mean selling it Subject to lease? 


-= 
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Q Were these sales Subject to the Outstanding leases 
on the equipment being sold? 

A Yes. 

Q You have in front of you Plaintiff's Exhibit 34, 
still, I believe, and I ask whether that agreement is a 
true copy cof a sales agreement which was entered into by 
Mohawk in 1970, fiscal 1970. 

THE COURT: By fiscal '70, you mean the year ending 
July 31, 1970? 

MR. DEVINE: Yes. 

A As far as I can tell, it is a copy. 

Q Is that agreement, which is in front of you, which 
is Plaintiff's Exhibit 34 for identification, Similar in 
most substantive respects to other sales agreements entered 
into by Mohawk in fiscal 1970? 

MR. UNGER: Ob jection, your Honor. I don't know 
what Substantive, what the language means. 

THE COURT: I don't either but I think the witness 
could probably tell us whether this is a representative or 
typical lease of the sort that Mohawk entered into. Is 
that what it is? 

MR. DEVINE: Yes, and also sales agreement. This 
is the agreement regarding sale of the equipment which had 


previously been leased. 


17 
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A I would say generally, yes, but each of these 
agreements were, in most cases, negotiated with different 
parties and these parties and their legal counsel wanted 
certain deviations made. 


There were different terms, length of terms and 


things like that that did vary and whether that is substantive] 


substantial change I don't know but, generally, there was an 
agreement such as this. 

THE COURT: And you treated them all the same, did 
you, from a bookkeeping point of view. 

THE WITNESS: Yes, sir. 

THE COURT: Regardless of what minor or major 
alterations the customer had asked for and obtained? 

THE WITNESS: Yes. 

THE COURT: And this sale, is that to a factor 
Or somebody? Is that what that is? 

THE WITNESS: This is a sale to a third party. 
In every case these were companies engaged in the leasing 
of equipment. 

Q Pursuant to the agreement which is in front of you, 
Plaintiff's Exhibit 34, and to other agreements of that nature, 
did Mohawk continue to collect the rents received from the 
parties leasing the equipment? 


A We agreed under terms of the sales agreement to act 
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&€s agent in billing the lessee and collecting the rents and 
remitting them to the third party leasing company. 

¢ So that after the rents were collected from the 
lessees, those rents were transmitted by Mohawk to the 
Purchasers under agreements of this Kind, is thet correct? 

A Yes. 

Q If rents were not received by Mohawk, was Mohawk 
nevertheless required to itself Pay the rents to the third 
party purchase@rof the equipment? 

A Generally we remitted these rents monthly in one 
lump sum and -- 

THE COURT: TI think the question is whether you 
were required tonske remittance notwithstanding the fact that 
your use: might not have paid his rent. 

A We were required to make the collections and to 
Pass on the rents. 

Now, as I recall‘the contract, we were not required 
to pay the rents if we didn't collect it. 

MR. DEVINE: Your Honor, can we approach the Bench 
for a moment? 

THE COURT: If you want the witness excused, I'll 
excuse the witness and you may be heard On the record. 

Is that the problem? 


MR. DEVINE: TI think it would be helpful, yes, this 


10 


1] 


16 


17 


————— 


jb-1fr Wells-Direct 58 
is something tiat may recur. 

THE COURT: Mr, Clerk, would you escort the Witness | 
to the witness room, please. 

(The witness left the courtroom, ) 

THE COURT: You may be heard in “Pen court, 

‘Mat is the Problem? 

MR. DEVINE: This witness Obviously is a hostile 
witnessf he is a director of a defendant. 

THE COURT: you See, I don't see the "obviously." 
It appears to me that the man ts attempting to answer you 
truthfully and Completely. If he is mistaken in SOme re- 
Bard, you can confront him with it ang Call his attenticn 
to whatever Will require him to change the answer. 


But I don't find him evasive Or hostile and a 5 


Ne eee eEtetaniinsieenis eames 


think the man intends to tell the truth. If what he says 
is incorrect, why don't you stipulate on the record as to 
What the true factor is, 


MR. DEViNE: This is what I wanted. JI consider 


/ him hostile in a technical sense but I don't mean to imply 
that I suspect him to be untruthful, at least not to this 


‘point. 


THE COURT: f think he is answering your Questions 


in a courteous and proper manner and if he is mistaken in 


his answer, you may either stipulate With your adversary ss to 
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what the fact is or Perhaps you can refresh hi 


if he has testified incorrectly. 


any motive to lie. 


What's the difficulty with the answer? 


MR. DEVINE: 


59 


I don't think he snows 


I think the COntract discloses that 


Mohawk was obligated to pay the rents, 


THE CouRT: If so, it! 


for itself. 


Do you agree 


with that, Mr. Unger? 


MR. UNGER: Yes, sir. 


THE COURT; All right. let's not ask the witn 


ca 
ess 


things that are already 


MR. DEVINE: ‘Thats 


becau.-e I don't want to 


in the record. 


CTOSS exanine him to the 


that it's not necessary. 


THE COURT: yoy may bring him back. 


WAYNE WELL S, 


resumed. 


* 


S why I askeg for the conferenea 


extent 


THE COURT: The character of the lease may depend 


in some degree on whether that is the understanding but if 


the counsel are clear that that 4s what it is, th 


sufficient for me. 
You may contin 
DIRECT EXAMINATION CONTI 


BY MR. DEVINE: 


ue. 


NUED 


1 thats 


3 recollection, 


S in evidence and it Speaks 


Cy 


1 


| 
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For how long a period of time after the sales of 


leased equipment, previously leased equipment, did Mohawk 


continue to pay over the rents to the buyer? 


A 


a 
7 


gO On? 


fh 


We continued to pay them over on a monthly basis. 


For howlong a period of time did that arrangement 


You mean the contractual arrangement? 
Yes. 


I think it varied as between contracts. The one 


I am looking at now, I Delieve, was a sixty-month period. 


THE COURT: Was that machine leased on a sixty- 


month period to the user before it was sold? 


Q 


THE WITNESS: No, it was not. 


If during the period that the equipment was on 


lease and during the saine sixty-month period that Mohawk 


was required to pay over rents, if the lease was terminated, 


did Mohawk continue to be obliged to pay rents to the 


purchasers of the equipment? 


h 


If the lease was terminated and the lessee returned 


the equipment or we took back the equipment, we were required 


to do certain things and, according to the contract, and one 


Hof these was there were -- I am looking here at four or five 


alternatives. 


Q 


Was the net effect of those alternatives for Mohawk 
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to continue to pay the rent to the purchaser of the equipmen:oe 
MR. UNGER: Objection, your Honor. The contract 

ties and Obligations 


Speaks for itself as to what the liabili 


of the parties are. 


THE COURT: Perhaps it does but I think the witness 
_May be asked whether that, in fact, was done. 

Is that what was done? Did machines come back 
before the end of the sixty-month period? 

THE WITNESS: Yes, your Horor. 

THE COURT: What Gid yuu do? Dig you have a 
policy or practice with respect to Such machines during 
1971? 

THE WITNESS; That's right. we did one or two 
things. We either Substituted -- we either placed that 


equipment on rent with a new Customer or we Substituted an 


Se eerie eeneaninseauinemaneiteaaness 


item of eoutpment that was on rent. 

Q In no event did the buyer of the equipment suffer 
ény loss of rental income during that five-year period, 
is that correct? 

A Not as far as I know, that's right. 

C Is it fair to Say that the overall effect of this 
lease and sale arrangement was a financing device? 

A I think you are going to have to Clarify as far 


8s what you mean by financing device. 
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Q Well, have you, to your 


it asa financing device? 


62 


knowledge, ever described 


A Iam not sure. I may have. 


THE COURT: Well,: the motivation, what was the 


motivational purpose for entering 


third party? 


into the sale to the 


THE WITNESS: There were two motivations. One, it 


did generate cash to the organization -- 


THE COURT: It permitted you to discount your 


future rents, isn't that right, ta 
THE WITNESS: You might. 


it as that. 


ke them down ahead of time? 


You mizht characterize 


THE COURT: What was the other? 


THE WITNESS: The Other 


gO into a long dissertation, but 4 


motivation was to, I ean 


t's to balance our Sales ard 


lease ratio because we were moving into a period beceuse of 


high cost of money, where customers were tending to accentuate 


the lease side of the business as 


Opposed to the sales side. 


This was particularly true in early part of our 


fiscal year 1970 because of circumstances in Europe. 


MR. DEVINE: Your Honor, 
offer Plaintiff's Exhibit 34 for i 
MR. UNGER: Your Honor, 


offer of the document provided it! 


at this point I would 
dentification in evidence. 
I have no objection to the 


S taken for whatever 
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that perticular document says and not for whatever any other 


agreement between Mohawk and any other third party leasing 


company says. 


THE COURT: Well, I would take it as being illus- 


trative of the leasing and Sales practice which I understand 


that the company had at or about that time, that's what this 


witness has indicaced to me, that they had a uniform practice 


from a bookkeeping point of view, where they sold a lease 


which they had entered into with a customer even though that 


customer had different provisions Or altered provisions in 


his lease, that they treated them @ll alike, isn't that so? 


THE WITNESS: It's essentially so, your Honor. 


THE COURT: I would take it as illustrative of what 


his transactions were and the amplification from his testimony 


that he in effect factored these leases to put them in 


Ordinary language. 


That's really what you did, isn't it? 
THE WITNESS: We didn't regard it as that, sir. 
THE COURT: What did you regard it as? 


THE WITNESS: We regarded it as making a sale to 


the third party leasing company. 


THE COURT: But you were holding the third party 


leasing company harmless from any loss in rent by reason of 


a 


turnback of the machine before the Sixty months had expired, 


XXX 
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isn't that so? 


‘ 


THE WITNESS: That's right. We agreed to substitute 


or to release the equipment. 

THE COURT: And if you had not been able to do 
either of those things you would have paid, isn't that so? 

THE WITNESS: I think we probably would have peid, 
yes. 

THE COURT: Well, I'll take the exhibit in evidence. 

(Plaintiff's Exhibit 34 received in evidence.) 

THE COURT: At the end of the sixty-month period, 
did this machine have any value? 

THE WITNESS: We hoped that it would and -- 

THE COURT: Who got the value? 

THE WITNESS: Well, ‘iris was a sharing between 
the third party lessor and MDS. 

Q During fiscal 1970, were the proceeds of sales otf’ 

equipment which had previously been leased accounted ‘for by 


Mohawk as 100% income at the time of the sale? 


A They were accounted for as sales just like any other 


sale was accounted for. 


Q The full sales price was taken ‘nto income, is that 
correct? 
A The full sales price was taken into revenues, yes. 


Q Were sales of this kind accounted for in the same 
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way in fiscal 1971? 

f Yes, in the first two quarters of 1971, they were. 

Q In fiscal 1971. Why don't we Pin this down to 
the quarter at this point. 

When did the fiscal 1971 year of Mohawk end? 

A It ended in April 30, 1971. We changed our year to 
a new year ending. 

Q Throughout fiscal 1971, did Mohawk continue to 
account for sales to nonaffiliated third parties in the seme 
Way as it had in fiscal 1970? 

A Well, we have two different bases of accounting. 
One, we continued in the first two quarters of 1971 to 
account for them similar to 1970. In the third quarter or 
for the full year, fiscal 1971, we Changed our inethod of 
accounting and accounted for ther. differently. 

Q Well, did you make this change in accounting during 
the third fiscal quarter of 1971? 

A We made it as a part of the closing of our books 
for the fiscal year. 

THE COURT: What eats the precise change you made? 
THE WITNESS: We discontinued accounting for these 
transactions as sales and accounted for them under the 


Operating method whereby we accounted for then as if the 


transaction had been alone and we continued to bill the 
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customer account for the rental of the equipment just as we 
did jn any Other e€quipment. 
© I would like ty try to understand your last few 

answers and I admit that I don't -- 

THE COURT: Doesn't he have a statement for the 
shortened fiscal year ending April 30th? 

MR. DEVINE: Yes. 


THE COURT: Doesn't that have @ note on it telling 


| what they did and what change they made? 


MR. DEVINE: Well, your Honor, there is a note 
and it says something. Now, as to whether or not that is 
adequately descriptive is in part an issue in this case 
and -- 
THE COURT: Well, that was issued after your yeople 
had voted, wasn't 1t? 
MR. DEVINE: ‘That note was, yes, but there was a 
i NOte in the Proxy statement which Was different and, of 
| course, that is part of the case. 
THE COURT: Why don't you confront the witness with 
the respective notes and ascertain whether they fully and 
fairly state what, in fact, took place. 


MR. DEVINE: Well, 1f your Honor will bear with 


THE COURT: Al] right. You may proceed. 
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q luring fiscal 1970, did you believe that the method 
of accounting for sales ol this kind which was in effect 
during that year was proper as long as the lease termination 
rate was not excessive? 

A Yes, we did and so did our public accountants and 
filings with the Securities and Exchange Commission. 

THE COURT: Did you carry a reserve for premature 
terminations? 
THE WITNESS:° No, we did not. 

Q When Mohawk began making Sales of leased equipment 
in fiscal 1970, at what rate did the company expect leases 
On that equipment to terminate? 

A We expected a very minimal termination. 

Q Was the expectation weskeibed in a number percentage 
at that time? 

A Not in a percentage. It would have been a small 
percentage but it wasn't, as far as I know it was not 
quantified. 

Q Can you give a range as to what the "small" meant 
at that time? 

h I would think someplece less than ten percent, it 
would be in the area of small. 

THE COURT: But you booked no reserve whatsoever 


of tne ten percent, is that right? 


| 
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A That's right. 

Q During fiscal 1971, did you receive regular reports | 
On the rate of lease terminations? 

A Yes, I did. 

Q Who prepared those reports? 

A As I recall, they were prepared by our marketing 
department and were also reviewed and were presented by our 
budget department. 

Q How often were reports of that Kind prepared? 

A They would be prepared, I think, monthly although 
it could have been on a quarterly basis. At least Guarterly. 

Q To whom in the Mohawk officer group, officer-directox 
group, were these reports distributed On a current basis? 

A Most of the sentor management of MDS. 

Q Did that include Mr. Johnson? 

‘A I'think it did although I am not sure that it 
included Mr. Johnson. 

Q Did it include Mr. Rifenburg? 

A Yes, it did. 

Q During fiscal 1971, did you discuss the rate of 
lease terminations with any other officers of Niohawk? 

A Yes, I am sure I did. 

Q Did you discuss the rate of lease terminations 


at any board meetings or Mohawk during fiscal 1971? 
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2 A Yes. It was a Subject of -- it was a Matter of 

3 concern and a Subject of discussion at probably every boarg 

4 meeting. 

5 C What was the nature of the concern? 

6 A Well, the fact that the equipment wes not Staying 
“ | ON rent for as long as expected and the fact that a great 

8 deal of effort had to go into releasing the equipment, which 

9 Was €@n expense and also took up some of the demand for new 

10 equipment. | 
1] Q During fiscal 1970, did the rate of lease terminations 
12 


exceed Mohewk's original expectetions? 


1B A If they did, it was toward the end of 1970. 1 

4 can't pinpoint it. 

15 Q In fiscal 1971, did the rat# of lea: terminations 
16 ceed Monawk's original expectations? 

W A Yes, they dic. 

8 Q How much, in fiscal 1971, did the rate of lease 

19 terminations exceed expectations? bi 

” A I find 1t dirficuit to quantiry but it was probably 
21 


in the area of -- lease terminations were probably getting 
to the area of 20, 25 percent. 

Q Do you recall during what portion of fiscal 1971 
lease terminations began to reach that point? 


A No, I don't recall. 
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Q Did there come a time in fiscal 1971 when you 


personally, rather than Mohawk as a company, began to consicer! 


a change in the method of accounting for the proceeds of sales 


of leased equipment? 


A Will you repeat the question? I didn't get the 


first part. 


(Record read) 
A Yes. I began to give it some thought toward the 
end of 4pril, 1971. 
Q Was this reconsideration of the method of eccountine 
occasioned in whole or in part by the higher rate of lease 
terminations than had previously been expected? 


| 
A Yes. 
| 


Q Did any other factor contribute to this reconsidera- 
tion? 
A Yes. In the history of this -- the accounting for 


Similar transactions t's had been or had the approval of 

the accounting pro.ession and as we moved into 1971, we were 
informed that the accounting profession was beginning to look 
toward a different method of accounting for this, using the 
so-called operating method and we were advised by our accountarzjts 
that were familiar with the deliberations of the accounting 


principles board and other parts of the accounting profession 


that they might be requiring a different form of accounting 
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for these transactions. 

Q I think you may have done this briefly earlter but 
would you describe what the so-called Operating method of 
accounting was? 


A The operating method was an accounting method 


whereby you in effect disregarded the legal aspects of the 


transaction, that it was a sale, and accounted for it as if 
the company had continued to own the equipment and that the 
rents were taken into revenue as they were billed and the 
equipment was depreciated and the proceeds received from the 
purchaser were handled and amortized as a loan. 

Q Is the phrase "operating method" one which you 
coined in connection with Mohawk's Operations or is that a 
generally accepted accounting phrase? 

A I believe it's a phrase used generally in the 


accounting profession. I did not coin it. 


C Is it fair to say that the effect of the alternative 


method of accounting for transactions of this kind would be 
to report less income in the year of the sale? 


A Yes. 


Q During fiscal 1971, was there a change in the terms 


of the sales agreements regarding previously leased equip- 
ment, and I am referring specifically to a change in the 


manner inwhich ‘iohawk received the sales proceeds. 


| 
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Yes. In fiscal 1971, we entered into a transaction 


whereby we received a down payment from the party purchasing 


ais 


a equipment and received the »alance of the proceeds over 


a period of time. 


Did Mohawk _-atinue to record the full sales price 


8S 100% revenue at the tine of the sale although it: was not 


a hundred percent cash sale? 


A 


Yes. We continued to record that sale just like 


any other sale that we have, where our part of the proceeds 


; 1S in the form of a note as opposed to cash. 


Q 


Duz'ng fiscal 1971, was the firm of S. D. Leidesdorf 


the independent auditors for Mohawk? 


A 


Q 


Yes, they were. 


During fiscal 1971, did you discuss with anyore 


from Leidesdorf Mohawk's method of accounting for sales of 


leased equipment? 


A 
| get it. 
¢ 


A 


Did you say -- what was the time period? I didn't 


Fiscal '71l. 


Well, it was a Subject that was discussed with 


the accounting firm. Yes, I did discuss it with them. 


g 


With what people did you have these discussions? 


Can you remember their names? 


A 


Generally my discussions were with the two partners 


| 
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that handled our account, Mr. Richard Wise and Mr. Willtam 
Burke. 

Q Both of those gentlemen were partners of S.D. 
Leidesdorf, is that correct? 

A Yes, they were. 

Q Do you recall when in fiscal 1971 you first dis- 
cussed this subject with either of those gentlemen? 

A What subject are you referring to? 

Q | The method of accounting for sales of previously 
leased equipment. 

4 No, I don't recall, you know, when I first discussed 
it with them. As I Say, it was an item that was discussed 
from time to time and it could be, could have yeen very 
early in the fiscal year. 

Q Do you recall] specifically an occasion when Mr. 
Burke questioned the appropriateness of this method of 
accounting? 

A Yes, and I think I know what the conversation you 
are referring to is. 

Mr. Burke raised this question, I believe, ata 
luncheon meeting that Mr. Burke and Mr. Wise and I had. I 
would have said it was in Februa:y or March and Mr. Burke's 
main concern was that, of whether we were handling the 


transaction misht in, properly in view of the fact that we 


l4la 


This was discussed at that meeting, at a later 


meeting and, then, one day, I received a Call, telephon 
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© 2 were Only getting -- getting a 25 percent down payment. 
| none call 


Philip Ablove, who was secretary and general counsel for 


5 from Mr. Wise and he asked or said that they would like to 

6 | come over and discuss it further and they would like to bring 
e 7 | Mr. John McClare. Mr. McClare was their senior technical 

8 shake and had been formerly chief acccuntant of the Securi- 

9 ties and Exchange Commission, 
e 10 | I obviously said we would be pleased to discuss 

ll it and I believe late in March, I believe the date was March 
e 12 ae Mr. MeClare, Mr. Wise and Mr. Burzve came to our 

13 offices at 20 E-st 46th Street and net with Mr. Ablove, | 

14 


our company, and an employee and myself, to discuss this 


matter. 


We had a lengthy discussion and Mr. Burke outlined 


| his position. I took the position that these sales were 


Similar to sales that we had made in the past, we were 


receiving a significant payment, down payment. We had the 


payment as collateral and so we were -~ we felt right in 


recording these as sales. I think I compared them to other 


Sales that we had made to customers whereby we permitted them, 


I believe the payment, down payment was 20%, and allowed them 


to pay the balance over a four or five year period, similiar 


ni 


. 


to 
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to these, so I didn't think this was different. 

And, after some discussion the three partners from 
Leidesdorf indicated that the accounting we were follow‘ng 
was proper and, as I recall, the only comment made by Mr. 
McClare, he pointed out that the accountants were doing a 
lot of thinking about this matter and we might look forward 
to, in the near future, a change, a dictate by the accountants 
that transactions like this might have to be changed. 

He went on to say tnat he could not say what the 
final decision would be and whether these transactions would 
be covered but he did mention that he was a member, of the 
accounting principles board, which is the senior board of 
accountants, and he mentioned that these discussions were 
going on and he thought that very well the accounting could 
change but the meeting concluded with them telling us that 
our accounting for these transactions in fiscal 1971, was 
proper and, you know, was consistent with what we followed 
in 1970. 

At this meeting, I remember one other thing being 
mentioned and it was mentioned late in the meeting, after 
they had told us that the accounting was proper -- that we 
were seriously considering discontinuing sales, this type of 
transaction, during or in periods after the current fiscal 


year. 
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THE COURT: You told them that? 


THE WITNESS: I told them we were Seriously conside:: 


-ing discontinuing. 


THE COURT: Did you tell them the iebeinn why you 
were seriously considering discontinuing? 

THE WITNESS: Yes. The main reason was thet these 
Sales were impacting our rental population ad our 
Browth in rental and we felt the security anelysts and the 


people that followed our company were sufficiently Sophisticet: 


©) 


to realize that the important thing was a growth in the rental 
base as Opposed to the growth in the, or a sales ard lease 


ratio or something’ like that, and we felt that in the long 


term interest of MDS it was desirable to build our rental | 
base. 
Q I believe you described two meetings in that 
answer and I think in each meeting you referred to Mr. Burke 
Stating his position. 
Would you tell us what Mr. Burke's position was? 
4 Yes. I thought I did. Iam sorry. 
THE COURT: I am sorry. I don't know whien two 
meetings. All I have is a meeting late in March, probably 
March 29th. 


Q Didn't you say that in February or March, you weren't 


sure which, youhad a meeting or discussion with kr. Furke and 


—" 
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‘ 


A And Mr. Wise, luncheon m 2tings leading up to the 


meeting on March 29th. 


And Mr. Burke's position, and I thought I made it 
Clear but to say it again, Mr. Burke's position was that the 


transactions, as between 1970, when we received full casn 


at the time we made the sale, should be -- our 1971 transactiozs 


which were based on a down payment and a payment over a 
period of time subsequent, these two transactions should 
be eenaianieas differently and he aiavesuais our accounting 
for the Re re in 1971. 

Q He did that at the first so-called luncheon 
meeting and then subsequently -- 

A At all three -- from the luncheon meeting on, 
whenever we discussed this matter, Mr. Burke stated his 
position and that, being that was his position. 

Q And it was after the luncneon meeting that 
someone from S. D. Leidesdorf called Mohawk or called you 
and suggested a March 29th meeting, is that correct? 

h It was either be. Wise or Mr. Burke. And they 
were in -- they were present in any previous meeting we had. 

© Mr. McClare oa the additional party present at 
the March 29th nceting, is that correct? 


4 That's right. 
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Q At either the luncheon meeting or the March 29th 


meeting, did Mohawk discuss with any of the Leidesdorf 
people the rate of lease terminations which was occurring? 


A I don't know that we did. I don't recall. 


eee 


Q Do you know whether in this February-March, 1971, 
period, S. D. Leidesdorf was aware of the rate of lease 
terminations? 

A I don't know. 

Q At either the luncheon meeting or the March 29th 
meeting, did you or anyone representing Mohawk discuss with 
the Leidesdorf people the possible change in Mohawk's fiscal 
year? 


A I am not sure that we did, although it's my . ° 


‘recollection that that had been discussed with them previously 


and by the date of March e9th, we had pretty much made a 
decision to change our fiscal year. 

Q The particular question I think I am asking there 
is whether S. D. Leidesdorf on or before March 29th was aware 
that that decision had pretty much been made. 

A I think the answer jis yes. 

oO When was that decision to change Mohawk's fiscal 
year made to the best of your recollection? 

A Sometime during March. I kngw the matter was 


discussed at the March board of directors meeting as I recall, 
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the outcome of that meeting was, the concensus of the meeting 


was that if the senior management, the executive committee 


-deemed this desirable, that they should go ahead and take 


such steps as they -- as was necessary to effect the change 
in the fiscal year. 

Q Did the Mohawk executive committee in fact make 
the decision to change the fiscal year? 

A Yes, they did. 

Q Was that done at that formal meeting? 

A I am not sure. 

Q You are sure, however, that itwas done during March 
of 1971, is that correct? 

A That's right. 

Q During March of 1971, did you and Bir. Rifenburg 
discuss the change in Mohawk's fiscal year? 

A Yes, I guess we did. 

Q Before I go too much further, why don't you state 
again quickly what that change in fiscal year actually was, 
from what end to what end? 

Bh The fiscal year was changed from July 3lst to 
April 30th. 

Q And the result of that was that during fiscal 1971, 
the fiscal period would be nine months, rather than twelve, 


is that correct? 
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A That's right. 


Q Do you recall the substance of your conversation 
with Mr. Rifenburg regarding the change in Monawk's fisca ( 
year? 

A Well, this was not a decision that was -- where we 


sat down and said, you know, this is a new matter, because | 
this had been a matter for discussion over a period of three | 
or four years and we particularly or our general manager | 
in charge of our European organization, Mr. Otto Stitz, had | 
been insistent tnat a change be made to move this out of the | 
summer months, where July fell, and move it into a better 
period, and he felt that the April 30th was a much more 
desirable per‘od. 

In addition, as a part of that decision, it was a 
fact that MDS had a new product, the system 2400 that it | 
expected to have a significant impact upon the revenues ne 
sales and that this would be a good period to end the fiscal 
year. 

There were many other considerations but those < 
were some of them. | 

THE COURT: Many other considerations? 

THE WITNESS: Yes. 

THE COURT: What were the many other considerations? | 


THE WITNESS: The fact that there was a recession 
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in the data processing business and this had been reflected 


in the earnings of Mohawk and h7d been a point that the 


‘earnings had been delinquent and the feeling was, you know, 


it was a good year to get it behind us, close out the books. 
There was the acquisition of Atron that would be 
reflected in the fiscal year and the earnings would have to 
be restated for that acquisition and these were other factcrs 
THE COURT: All right. 
Q Was the me thoa of accounting for sales of leased 
equipment part of the discussions regarding the change in 
the fiscal year? 
fh Not that I recall. 


Q Was the subject of the method of accounting for 


‘sales of leased equipment raised at the March, 1971, board 


meeting of Mohawk? 

A No. 

Q Was the practice of selling equipment that had 
previously been leased discussed at the March, 1971, board 
meeting of Mohawk? 

A As I recall, each sale was authoriz_d and approved 
by the executive committee and was subsequently afiirmed by 
the full board as part of the executive committee actions. 

There may be some cases where it went directly to 


the full board as a part of the -- because of the timings, 
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perhaps. 

¢ Did the board in March of 1971 discuss the possibili: 4, | 
Of discontinuing sales of that variety after fiscal 1971? 


A I am not sure. 
e 


Q Was the consideration of discontinuing sales of 
that kind after fiscal 1971 part of the reasoning behind the 
change in the fiscal year? 

A Not that I recall. 

Q As it worked out in fact, was the discontinuance of' 
those sales done as of the close of 1971 fiscal year? 


A That's right. 


THE COURT: Was that accomplished by resolution 
of the board of directors? 

THE WITNESS: fhe discontinuance? 

THE COURT: Yes. 

THE WITNESS: I am not Sure, your Honor. 

C Was it accomplished by a resolution of the 
executive committee? 

A I'm not sure. I mean, it's my -~- to the best of my 
recollection, the sale was authorized by the executive committae 
and they approved each sale and my understanding was that 
there were no more sales to be approved and there was no 


action taken. 


However, at the June meeting, which was still before 
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the quarter following the close of the 1971 fiscal 


know, the entire matter was discussed, so they were 


aware of it before the end of the quarter. 


knowledge 


I might say here again it was fairly well public 


when we entered into this type of transaction, 


that it would not be done for a long period of time but would 


be considered from time to time. 


Q 


Well, the termination date of this practice was 


not public knowledge, was it? 


A 


Q 


to change 


Not that I know of. 
When did Mohawk first announce that it had decided 


its fiscal year fro1971 and close it after nine 


months, rather than twelve? 


A 


Q 


Would you repeat the question? 


When did Mohawk first publicly announce that it 


had decided to change its 1971 fiscal year? 


A 


I think the first public announcement was probably 


made on May 4, 1971, although it could have been made previous ly. 


Q 


When you say could have, you mean it could have been 


as a business matter or you are not sure and maybe it was? 


A 


I am nov sure, now that I think about it -- I don't 


think it was. I think it was May 4, 1971, when it was publicly 


disclosed. 


I am getting confused because you asked the question 
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earlier. we had disclosed, and this may be at variance with 


my previous answer, we had disclosed publiciy that we were 
planning to discontinue Sales to third parties. I believe 
that was done in connection with a discussion with a repre- 
sentative of Reuters News Service dot the middle of either 
March or Ppril, I've fogotten which. 

Q We'll come to that in a minute and maybe we can 
Straighten it out. 


I am interested in knowing now, why was it when 


| the decision to change the fiscal year had bee. made during 


March of 1971, that it was not publicly announced until 
after April 30, 1971? 


A We didn't consider it a Significant factor, when 


‘you change your fiscal year because we were reporting on a 


quarterly basis, the stockholders were used to looking at 
quarterly statements and when we closed our fiscal year we 
felt nad very little Signiricance. 

Q Do you think that had it been announced during 


April, let's say, of 1971, that Mohawk would have received 


inquiry from various securities analysts, reporters, investors 


Shareholders, regarding the reasons for this change? 
MR. UNGE.: Objection, your Honor. He is ecking 
the witness to speculate. 


THE COURT: I am afraid it is Speculative. The 


i ee ences 
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witness has already gone on record as Saying that he felt 
the change of fiscal year was of very little significance. 

Q Mr. Wells, did you think that the reasons for 
changing the fiscal year were also of little significance? 

h Well, as I recall, most of the reasons were public 
information. I don't have a copy of some of our quarterly 
seas but I don't think -= I think we pretty much discussed 
practically every reason that went into our consideration 
of changing the fiscal year. 

Everyone knew we had the System 24 coming along. 
Everyone knew that we had the acquisition of Atron, they knew 
and God knows we told them many times that it was a lousy 
year in the data processing industry. 

These were all things that were public knowledge. 

Q Well, was it puodlic knowledge that Mohawk felt 
that the year was of a kind that made it appropriate to put 
it into a short fiscal period and move on? Was the public 
aware of that? 

ia I don't know why they wouldn't he. I mean because 
as I say, we disclosed everyone of these reasons in our public 
reports and let me say one other thing -~ it was no great 
secret that we were going to someday change fiscal years 
because anytime we used cto have “iscussions with security 


analysts and other people, particularly if Mr. Stitz, our 
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European general mamger were present, he would quote very -- 


at length why he thought it was a lousy time to close the 


‘year, in July, and I bore most of ti2 brunt because I was 


the one that recommended it originally and, you know, the 
security analysts acted like, well, who cares, and that's 
the way we regarded the whole transaction. 

THE COURT: How much more do you have for this 
witness? 

MR. DEVINE: Well, your Honor, I would think 
certainly over an hour. 

THE COURT: You do? 

MR. DEVINE: Yes. 

THE COURT: Well, let's move along. 

@ Mr. Wells, you have in front of you Defendant's 
Exhibit T, I believe, which is a, I think, a reprint of a 
so-called Reuters' report or a Reute’s' tape. 

THE COURT: Has it been agreed that this is received 
in evidence? 

MR. DEVINE: Yes. 

THE COURT: Then it shows he made the statement at 
or about the time it bears date, isn't that correct? What are 
you going to ask? 

MR. DEVINE: Whether this refreshes his recollection 


as to the date in April upon which a public announcement was 
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2 made by “Mohawk. 


ll- |} about it? 


3 MR. UNGER: Objection. Respecting what? 

4 MR. DEVINE: Respecting the contents of the annou 

° ment. 

6 THE COURT: Well, can't you ask the witness wns cter 

7 he made the announcement that is comprised in exhibit T and 

8 || whether exhibit T fairly reflects what he said at that time. 

9 MR. DEVINE: Yes, your Honor. | 

10 THE COURT: Is it in issue? Is there any argument 

12 | MR. DEVINE: The only reason I go into this, 

13 your Honor, is that the witness earlier testified about this 

144 || but he was uncertain ag to the date and I think this may 

15 refresh his recollection and I would like to ask him one or 

¥ two things about it. 

" THS COURT: You see, one or two things could have 
happened. Either Reuters faithfully reports a pubiic announce 

ad ment wh’ h this man made on April 19th or it does not and if 

as it does, if the exhibit has been received in evidence, I 

= would leave it right there. 

= If it does not faithfully report what he said, 

- then I would point out through questions how it's mistaxen 

” but if this is a true report of what Mr. “ells told Reuters 

25 


on that date and it's alreedy been received in evidence, I 


10 


ll. 
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wouldn't push it any further. 

MR. DEVINE: May I ask just ore or two? 

THE COURT: Certainly. 

Q At the time that this announcement was made, given 
to Reuters, did ichawk consider including in this announcemen 
the fact that it had decided to change its fiscal year? 

A This -= let me say this -- 
THE COURT: Can't you answer that stain no? Had 
your committee or yourself or any of the Other officers con- 
Sidered including that additional fact in exhibit 7? 


THE WITNESS: Let me clarify one thing -- this was 


oe 


not a public announcement made by MDS. It was not an announce- 


ment where we put something and carefully considered putting 
something in the hands of the media or the wire service in 
this case. 

This stemmed from a telephone call from kr. 
Dobson and soliciting information and basically what I did 
was answer the questions that Mr. Dobson put to me and 
I did not attempt to write a long report about everything 
that we were doing. 

Now, let me tell you this -- if Mr. Dobson had 
asked me or frarkly, if I had even thought about it, I would 
have nad no problem Indicating we were eoneidertor chanzing 


our fiscal year and I think it would have bemlost in the 
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small print and we would have got 


In the period prior tu arch 31, 


xd 
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discussed with i.r. Rifenburg the possibil: 


Rt>4) ™) _ Pla ao , } * 1 4 5 oo ac 7 
Mohawk's fiscal year, did you in those same 


f Yes. we discussed it then and we 


his We had certainly discussed it before 
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and Mr. Rifenburg, pretty much agreed, decided that 2a 


+! a Sone 107 1 iH en) e at ~ 
the end of fiscal 1971, tne sates Ol thrid: 


a 


continucd? 


a We had gone a long ways toward making that cecisio 


It hadn't been final and 4t wouldn't be made 


decided not. to make the sale. 


4 
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fisesl year and discontinuance of the sales 


leased equipment did you discuss with Mr. 
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cossibility of changing the method o 
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fh In what time frame are you discussing this? 


e Tele 


GS In the same discussions regarding the cnang 
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Cc During: the discussions where the change ‘+n fiscal 


year and the discontinuance of sales of this type were 


discussed between you and Mr. Rifenburg -- did you also 


—— 


discuss the possibility of changing the method of accounting? 


A I don't recall discussing this, anything about 
changing the method of accounting until fairly late in the 
month of April. 

q Was Mr. Rifenburg, during February and March of 
1971, aware of your discussions with *: D. Leidesdorf regara 
ing the method of accounting for these sales? 

A It would have been my practice to report such dis- 
cussions to Mr. Rifenburg and while I em not sure that I 
would have reported the luncheon discussions, I am sure the 
March 29th discussion with the partners of S. D. Leidesdor? 
“as reported to Mr. Rifenburg in much detail. 

Q Had Mr. Rifenburg been present at any discuss-on 
which you hed with anyone from S. Db. Leidesdorf where tne 
appropriateness of this method of accounting had been discus 

A You mean from 1969 on? 

Q Let's say from the beginning of fiscal 1971 -~ 
let's say from mid calendar 1970. 

A From mid calendar 1970? 

Q Yes. 


A I don't recall that he was. 


— 
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& On or about April 15, 1971, did you and Mr. Rifenbur, 
have a discussion regarding the possibility of following 
a different treatment for sales of leased equipment? 

A I've tried to recollect this and it was sometime 
after April 15th that we had such a discussion. 

Q Can you place the time of that discussion any more 
precisely than after April 15ch? 

A I would say it was closer to April e5th than 
April 15th so I would say it's around April Q0th but, you 
know, I cwmplace it no -- as I recail, I mae no notes 
or anything that would help me refresh that/recollection. 

Q Can you place the time of that discussion with 


relationship to the conversation with Mr. Dobson of the 


A I would think it was after my conversation with Mr. 
Dobson. 
c Are you certain of that or uncertain? 


ny I am fairly certain. 

Q Fairly certain? 

A Yes. I would have to qualify it. 

Q Whenever this discussion was, be it April 20th 
or thereabouts, will you tell us, please, what was said and 
by whom it was said in that discussion? 


‘ 


A Well, as best I can recollect, and I can only do 
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2 2: dn general terms, I indicated to -- I made a statement to 
3 Mr. Rifenburg that in view of the fact that we were dis- 

4 continuing this type of transaction and in view of the fact 


5 that we had had this discussion with Leidesdorf and the 


6 accounting seemed to be trending away from the accounting 
7 that we had followed, that it might make some sense to 

8 sa alias a different method of accounting for these sales 
9 and that was the essence of the conversation. 

10 


Mr. Rifenburg said, "Listen, I really have no 


11 opinion on that, it seems strange, you know, that you can 


12 change your accounting, and I said, "Well, if we are going 
18 to change, obviously one of the things we have got to do is 
14 || discuss it with our independent auditors." And he said -- 
b THE COURT: Jas anyone else present at this conver- 
% sation? 

u THE WITNESS: I would think not although the're 

a could have been and the conversation may very well have been 
19 by telephone. Mr. Rifenburg and I were at different -- 

2 THE COURT: Did you finish your testimony as to 

- the conversation or did I interrupt you? 

” ‘ THE WITNESS: I think I finished. 

” THE COURT: We'll break for lunch now. 

2A 


(Luncheon Recess) 
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AFTERNOON SESSION 
2:20 F.M. 
THE COURT: You may conti:ue the examination. 

WAYNE WELLS, resumed. 
DIRECT EXAMINATION CONTINUED 
EY MR. DEVINE: 

Q Mr. Wells, before we recessed, you were telling 
us about the meeting of on or about April 20, 1971, between 
you and Mr. Rifenburg at wnich you discussed the possibility 
of eheneing the treatment for sales of previously leased 
equipment. 

A I believe I said it wasn't necessarily a meeting. 
As I recall, it was in all probability a telephone conversa- 
tion and I mentioned this to Mr. Rifenburg and he said, you 
know, that he hadn't thought about it and it was, he felt a 
technical accounting question and we ought to refer it to our 
independent auditors and get their view because if we were 
going to do anything like this, it would have to have their 
approval. 

Q Can you recall what it is that you said to Mr. 
Rifenburg at that time? 

A No, I don't recall other than to say that in view 
of the fact that we ere discontinuing lease sales and in view 


of the fact that we had had this conversation with partners 
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of Leidesdorf, when they talked about the change in thinking 


of the accounting profession, that it's something that might 


-.be considered. I mean, we talk about a lot of things that 


we should consider and frankly I always hope to lay all kinds 
of options out and consider them one by one. 

Q In the interim between the March 29th meeting 
with the Leidesdorf people and this conversation with Mr. 


Rifenburg on or about April 20th, had you discussed further 


discussed or any of the matters that had been discussed at 
the March 29th meeting? 
A I just don't remember. JI mean I had contact with 


the partners of Leidesdorf two or three times a week. They 


-were gearing up for their examination’at April 30th and I 


| 

| 
with anyone from S. D. Leidesdorf the matters that had been 
know I had conversations. I see no reason why I would have 
discussed this but I don't know that I didn't. 

THE COURT: Did they examine you quarterly? 

THE WITNESS: No. They examined us once a year 
but because we are now changing our fiscal ye they had to 
make preparations to take inventories at the end of April 
and do preplanning for the audit. 


Q Do you recall whether Leidesdorf had people on 


your premises at this time, let's say in mid April, in con- 


nection with the upcoming audit? 
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A I don't recall but it would certainly be logical 
that they would have had. 

Q In connection with your conversation with Mr. 
Rifenburg on or about the 20th of April, had you made any 
calculation or any estimate of the impact which a change in 
the way of accounting for these sales might have on }.ohawk's 
financial statements? 

A No, I had not. If I recall, it's a thought I had, 
frankly, probably while shaving that morning and when it was 
convenient to taik to Mr. Rifenburg I broached the subject 
with him and it was spontaneous. 

Q Did Mr. Rifenburg ask you what would tne impact 


of this be? 


A Not that I recall. I mean it was obvious the dtrec-| 


tion of the impact, the quantification of the impact. He 
didn't ask and we didn't pursue it. 

Q What would the direction of the impact be? 

A Well, the direction of the impact would be if we 
went from the method of recording these transactions of sales 
to the operating method, it would have an imp :t on the in- 
come and the impact would be downward. 

Q Did Mr. Rifenburg ask you for what accounting 
periods there would be any impact? 


A I doubt it. He might have. I don't recall. 
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Q You are not sure if he asked you if it would 
apply to fiscal 1970? 

A I would be very surprised if he did. I would be 
almost positive he did not because when I went to Leidesdorf 
we r r talked about 1970. 

Q Is that that you did not ask Leidesdorf about 
1970 or that it didn't come up, either way? 

A It did not come up either way. 

Q As I understand your testimony, Mr. Rifenburg 
Suggested that there be a communication with Leidesdorf on 
the subject? 

A I don't know whether I suggestea it or he suggested 


it but we agreed tnat there should be. 


a, Did that communication with Leidesdorf subsequently 
occur? 

A Yes. 

Q Did you make that communication? 

A Yes. 


Q When was that? 

A Shortly after my conversation with Mr. Rifenburg. 
I would sey if not that day, within a day or two. 

Q Who was it that you spoke to? 

A Mr. Wise, a partner of Leidesdorf. 


Q Can you recall in substance what it was that you 
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2 said to Mr. Wise at that time? 
3 A No. I think the substance of it was that as he 


4 ||. knew, we had indicated to them on their harch eogth meeting, 
5 that we were considering discontinuing the sales. It wag 


6 several weeks later. We had made the decision that we were 


7 Il undoubtedly foing to do it, we ‘ere at least going to | 
recommend that we stop these sales and if we did, what would | 
9 their attitude be if we went to the Operating method as 
10 compared to the method previously followed and at that time 
1] I think we only -- in fact I know we only talked about the 
L year 1971. 

13 Q Did Mr. Wise resporid immediately to your inquiry? 

14 A 


He responded that he thought that, he saw no reason | 


5 || why it wouldn't make sense to do it but he said, this is a 


16 very complex, technical matter and he would like to discuss 
" it with his senior partners and by that I knew he meant 

% Mr. McClare, among others. 

2 Q Were you a pertner to any discussion subsequent 
* to that one which involvea Mr. McClare? 

21 A No, not that I recall. No, I know I wasn't. 

- Q Did there come a time when Mr. Wise came back to 
” you with some further response on this subject? 

7 A Yes. Within a day or two Mr. Wise came back to 
25 


me, confirming that they would hive no objection to us haerndling 
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it, these things mthe Operating method. j 

Going on to say that with the state of the develcp- 
ments in accounting we can éeccount for it either wey. They 
hac already told us we can account for it as sales. Now 
they told us we can also account for it on the Operating 
method. 

MR. DEVINE: Your Honor, the gentleman who just 
came in is Harvey Wertheim. He is a director of one of the 
plaintiffs and for that reason I think it's appropriate for 
him to be here, rather than to be an excluded witness but 


before I can -- 


THE COURT: There has been no application to exclude 


him as yet. If there is, I'll deal with it when it comes. 


MR. DEVINE: He Just arrived and I don't want to 
Surprise anyone. 
MR. UNGER: I was aware, Mr. Devine told me he 


was*coming. I assumed he was. No objection to his Staying. 


Q I am sorry to interrupt that testimony. 
A Yes, siz. 
Q When Mr. Wise came back to you and indicated 


that the change in accounting could be made, did he indicate 


that % should be made? 


A Well, I think if anything he indicaced the preference 


| 


would be to go to the Operating method. He thought the acount 
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ing profession was moving that wey and this would make sence 
he thought it was a more conservative method and the firm 
of Leidesdorf and ourselves have also kind of prided our- 
selves in following conzervative accounting. 

Q Did he state whether or not he had spoken with 
Mr. McClare on this Subject prior to calling you back? 

A Well, he checked with the other senior technical 
partners and I just -- I don't know whether he told me he 
talked to McClare or not but obviously I knew that McClar 
would be one that he would go to. 

Q Did he indicate to you whether Mr. McClare had 
said anything further about the change in the proprtety of 
the nonoperating method, let's call it? Did he say whether 
tnere had been any update on the information wnich Mr. 
McClare had given you at the March 29th meeting? 

A Not that I recall. 

Q When Mr. Wise called you back, did he make any 
comment as to the effective date when the change in account- 
ing should be commenced? 

A I don't recall but I think in the SIeRANG of the 
question and everything it was assumed that it would apply 
for the entire year of 1971 because I can't imagine that -- I 
couldn't imagine and I can't even foresee that I would even 


ask tne question. We would follow both methods the same fisca 
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| 
year. a | 
Q When you say 1971, you are Speaking of fiscal 19719 | 


> 


Yes, that's right. 

Q At that time, Leidesdorf knew that would be a nine- 
month period ending April 30, 1971, is that correct? 

A That's correct. 

Q Did Mr. Wise have anything to sey regarding whether 
Or not fiscal 1970 Statements should be restated in accordance! 
with the changea »ethod? | 

A I don't recall that that wes a matter for discussion 
at that time. 

Q Did you ask him about that at that time? 

A I don't recall. I don't think I did. 

Q If fiscal 1971 was reported on using the Operating 
method, would it have been ceosistent accounting to have 
failed to restz:e fiscal 1970? 

fh In my opinion and as it later developed ‘n discus- 
Sion with Leidesdorf, we felt it was consistent to restate 
1970, put it ona comparable basis. 


Q Z think T avi: the gu:stion the other way around, 


woule {t have bee:: ule ent to not restate 1970? 
s I might -- it wouldn't have beer consistent. whether 


it would have been proper or not, I don't know. 


Q Isn't part of the normal auditors! certificate to 
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Say that the statements for this year are prepared on @ basis 
which 1s consistent with the preparation of prior statements $? 

A Yes. And I am not. sure they didn't and I would 
have to look at their certificate. I am sure they didn't 
take this as an exception even though it were restated, 
maybe they didn't. 

Q In either of the two conversations with Mr. Vise 
which you have been testifying about, namely, the one where 
you called him following your conversation with br. Rifenburg 
and the one where he called you back one or two nye later, 
did you point out to Mr. Wise the rate of lease terminations 
that was occurring at that time and in prior months of 
fiscal 1971? 

A I think I did. I think that that would be part 
of the reasoning B°ing to this, to the change. 

“ Q Do you recall whether at the time you pointed that 
out to Mr. Wise he was already aware of it? 


Did he indicate to you that he was already aware 


fe I don't recall but there had been so much printed 
and they had access to all of our records, my gosh, it 
‘shouldn't have been any surprise. 

Q Did Mr. Wise on either occasion pomment on the 


rate of lebae terminations vis-a-vis the proposed change in 
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accounting? 

A Not that I recall. 

Q After speaking with Mr. Wise the first time, when 
you called him, did you report back to Mr. Rifenburg with 
respect to that first conversation? 

A I am sure I did and we talked, when he was in we 
talked almost daily and I am sure I gave him a rundown of 
almost everything I did and I am sure I reported that back to 
him. 

Q Do you recall what he said, if anything, in response 
to that report? 

A I would guess that he said, well, that's interest- 
ing or something like that. It would not be a subject that 
he would have a lot of comment on. 

e Do you recall with any more specificity what his 
comment was on the report which you gave on the second conver- 
sation with Mr. Wise? 

A No. I think he said, you know, that now that we 
have their thinking, we have got to do some more thinking 
about it. 

Q Do you recall when it was that you reported to 
Mr. Rifenburg on the second conversation with Mr. Wise? 

A I don't but I would say if the first conversation 


took place on the 20th, probably the second conversation took 
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° 2 Place roughly a week after that. 


3 Q Following your report to Mr. Rifenturg on the 


4 |}. Second conversation with Mr. Wise, between that time and the 


8 5 end of April, 1971, did you have any further discussions 
6 with Mr. Wise Or anyone else t'rom Leidesdorf with respect 
7 to this proposed change in accounting method? 
r 8 A I don't recalj any and I would doubt it. 
9 Q Did you discuss this any further with Mr. Rifenburg 
Ff 10 | let's Say prior to April 28, 19712 
11 p No, I would doubt it. 
12 Q On May 4, 1971, did Mohawk conduct a meeting 
. 13 for security analysts? 
4 A Yes. 
"9 15 THE COURT: When was the date of the meeting? 
16 MR. DEVINE: Nay 4th. 
sad THE COURT: When was the date of the meeting 
* 


at which the merger was voted? 


19 MR. DEVINE: April 30th. 
& 20 THE COURT: What difference does it make what he 
41 | did on May &the 
» * Q Did such a meeting occur? 
e = A Yes. 
2 ‘ 
Q Where did it Occur? 
3 


A King of Prussia, Pennsylvania 


» at our plant there. 


— 


| 


17la 


jb-1r Wells-Direct 104 


0 Who was invited to that meeting? 


& Security analysts that followed the compute» 
industry. 
Q What was the function of that meeting as you 


understood it prior to the meeting? 

A It was an update that we tried to have with Security 
analysts on a regular basis and this, I think we had the 
last one in the fall of 1970 and this was merely an update. 
The meeting was scheduled probably Sixty days before that. 

Q Who attended the meeting on behalf of Mohawk? 

B Mr. Rifenburg, myself, Mr. Devid Hemphill who was 
&@ vice president in charge of the King of Prussia plant and 


there may have been other people from the King of Prussia 


-Plant who reported to Mr. Hemphill, that's @ll that I recall. 


Q You indicated that this meeting had been scheduled 
some, I think you said, sixty days prior. 

Had it been édjourned at an even earlier date? 

A mee? mean, let me just describe. We try to have 
meetings with the security analysts two Or three times a year 
and generally the way it happens, we have a meeting and things 
12 quiet for a couple or three months and momentum begins 
"* wotld up and the security analysts want to get together 
évc, as I recall, toward the end of January, the beginning 


of February, we were Getting lots of calls from securlty 
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analysts, when are we going to have the next meeting. 
So we picked a date that was convenient to Rifenburz 

and myself and to the security analysts and scheduled it 
and May 4th happened to be a good date. 

Q Was that date picked with reference to the Atron 
merger? 

’ 4 Not at all. 
ial When were invitations to the May 4th meeting sent? 
“ At least a morth before, 


Q Who on Mohawk's behalf was in charge of setting 


up that meeting? 


i 
A Mr. Ron Hengen. He is a pertner of Bejan & Hengen 


and he was our outside counsel in connect? ) with public 


affairs. 


He was our contact in the Wall Street area, knew all 
the security analysts and they came to him with questions. 
He was always accessible to answer their questions and if he 
thought it was desirabie he pushed them on to one of the 
memb>rs of the MDS management. 

THE COURT: If you are gOing to.ask me to take 
evidence of Something that happened after the date of the 
meeting, I would like you to g° right to the heart of it. 


Let's forget the details. They held & meeting, it was 


attended. Let's find out what happened. Let's go to the 
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& 2 heart of it. 
3 MR. DEVINE: T am really interested to a great 


4 -extent in the event that led to that meeting, in addition 


e 5 to the meeting itself. 
6 THE COURT: What's at issue nere as I understand | 
a 7 || it 1s the knowledge of the corporation, Mohawk, through its | 
8 officers and directors, up to and including the date on which | 
9 they voted to approve the merger. 
ie 10 | Now, if it's coming in as circumstantial evidence 
ll. | that because they did something on May 4th they must have 
4 12 || known about it on April 30th, I'l] take that but let's get 
13 right to the heart of it. We are wasting a long time 
M lf with this witness. Let's move along. 
& 15 MR. DEVINE: Well, I am trying to move as quickly | 
16 as Ican. Ido think it's important. 
" | THE COURT: Well, move along. All right. 
, 8 Q Who on Mohawk's behalf Supervised the preparation 
» of the agenda for the meeting? 
le 2 “if Well, Ron Hengen and myself. I would be the one 
# that would work and then we would work closely with Mr. Rifen- 
4 * burg, who obviously. had more interest in the technical side, 
f « the mechanical side of our products and things iike that. 
” Q Who decided what substantive matters would be 
25 


e discussed at the meeting.on Mohawk's behalf? 
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A I suppose the three of us. . 


THE COURT: Was there a printed agenda for this 


meeting? 


THE WITNESS: There was not. There was a press 
release that was read at the meeting but there was not a 
printed agenda. 

Q How long before the date of the meeting did you 
begin to consider what items would be discussed at the 
meeting? 

A 28th, 29th of April, thereabouts. 

Q When did you begin discussions with Mr. Hengen with 
respect to the substantive matters to be discussed at the 
May 4th meeting? 

A Those dates. The kickoff for that would be my 
discussion with Mr. Hengen. 

Q Would that also be the kickoff for your discussions 
with Mr. Rifenburg as to what would be discussed at the May 
4th meeting? 

h Well, Mr. Rifenburg always asked us, Hengen and 
myself, to prepire a press release and items that should be 
discussed at the meeting and he wasn't particularly interested 
in it until we had our facts together and had drafted some- 


thing and everything, 


Mr. Rifenburg is pretty fast on his feet and he did 


oo 
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very littie preparation for meetings like this. 

Q I show you Plaintiff's Exhibit 22 for identifica- 
.tion which is in evidence and I ask if that is a true copy 
of a press release which was given by Mohawk in connection 
with the security analysts! meeting on May 4th? 

‘THE COURT: Well, that's conceded, isn't it? 
MR. DEVINE: I think so. 
THE COURT: Let's not waste a lot of time with this. 

a) Who, to the best of your recollection, prepared 
the first draft of that press release? 

A Mr. Hengen. 

Q Do you know when he prepared it? 

A As I said, sometime around April 28th or 29th. It 
wasn't -- we didn't do this very far ahead of the meeti..g. 

Q Did the first draft of that Press release include 
the last paragraph on the second page? 

A There was something in the draft that covered the 

last paragraph. Now, it could be in very different words. 
Mr. Hengen -- 
THE COURT: Could I see it, please? 
THE WITNESS: Yes. 
THE COURT: You mey continue. 
A The policy was that Mr. Hengen did the drafting 


and I would call him and tell him generally what we wanted in 
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the press release and he would prepare a first Graft. 

Now, oftentimes it was a very brief discussion 
With Mr. Hengen and he would, like anything else, would some- 
times get it garbled and at ese in the thought that I would 
want to put in there and, so, after he had prepared a draft 
or two or often three or four, then we would get together 
and start polishing it to get a final draft of a press release 

Q Can you recall Specifically -redrafting that paragraph 
after Mr. Hengen's first draft? 

A No, I do not. I mean I don't say I didn't but 
I can't recall redrafting it. 

Q Well, is it fair to conclude, then, that you are not 
Sure whether the wording of that is the wording of Mr. Hengen 
solely or whether it's his wordi..g as redrafted with your 
efforts? Are you uncertain as to which it is? 

A Yes. I've got to be uncertain. I just wouldn't 
know. I would be very surprised if we didn't sit down and 
polish it up when we sat side by side. 

Q Do you recall when it was that you sat side by side? 

A I would say April 30th. 

Q Where did that occur? Where did that April 30th 
meeting occur? 

A Undoubtedly at our offices at 20 East K6th Street 


in Manhattan. 
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Q Was Mr. Rifenburg present at that meeting? 

A No, he was not. 

Q Do you know where Mr. Rifenburg was on April 3u, 
1971? 

f He was not in New York City. I think he was 
in Herkimer, New York, but he was accessible by telephone, 
that's all I know. 

Q Do you recall at that meeting calling Mr. Rifenburg? 

A Yes. 

Q I. am talking about the meeting with Mr. Hengen on 
th- 30th. 

A Yes. At the time that we -- I say that -- after 


we completed our draft, we called Mr. Rifenburg. Now, I 


‘am, I can't recollect and I haven't asked Nr. Rifenburg 


whether it was that Friday or whether it was over the weekend 
but certainly before Monday moraing I had called Mr. Rifenburg 
and had read him tnis press release in the final draft as 
we had it. 

Q Are you certain that Mr. Rifenburg was not in New 
York on April 30th? 

A I am almost -- 

Q New York City. 

A I am almost positive. 


Q When you called Mr. Rifenburg, be it on the 30th or 
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) 2 over the weekend, didi you read him the press release and 


3 4ts form at that time? 


4 : A Word by word. 

5 Q Did Mr. iabieme wales any comment on its conter*=? 
6 A I am not sure. I mean he could very well have 

» 7 suggested some changes in wording. I would guess offhand 


8 if he did suggest any change in wording it was primarily 4s 


8 we discussed the products of MDS. It probably was not 


‘ 
10 || this paragraph here. 
11 Q' You don't recall him making any comment on the 
* R last paragraph on the second page, is that correc? 
13 A Not as far as the wording of it. I think he, his 
M position was, as I recall, that -- I pointed out to him that 
P 15 we are putting in this paragraph, there are certain things 
‘ 6 4n this paragraph that are almost stating che obvious, 
® e such as the establishments of reserves for idle 11C0's, 
| 1B receivables, inventories, because that was going to be the 
subject of the audit, and the suditors were going to insist 
id * upon proper reserves for these items and I knew that -- and 
” we were on record that it had been a tough year in the data 
6 ” processing industry and very well could have ~~ we had to look 
| _ at these things very carefully but that was & statement of 
” fact. That had to be done anyway and then, I told Mr. Rifen- 
p25) 


hd burg I thought we ought to put in this quote, "’rd the account 


— 
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ing treatment for past sales to third party lessors, a 
program that is being discontinued," and I pointed out in 
the first line in which they were being reviewed. 

Mr. Rifenburg took the position that s‘nce we are 
having the security analysts meeting, this would be a good 
time to use this as a trial balloon because we had everything 
to gain and nothing to lose because our accountants had told 
us we can go either way, so let's see what the security 
analysts thought aieut it. 

Q Did you expect at that time that the security 
aralysts would be interested in this last paragraph on the 
second page? 

A I think there interest in the whole press release 
We wouldn't have written it 1f we didn't think it would he. 

THE COUS"; That last sentence in there is not 
true, is it, to the extent that the sentence implies that 
any or all such accounting adjustments would have no effect 
on earnings for the revised fiscal year just ended, that 
isn't strictly true, is it? 

THE WITNESS: I'm sorry. 

THE COURT: The last sentence -- 

THE WITNESS: Mine says it's premature at this time 


to indicate the effect and let me say, maybe, you know, I, 


what that was intended to mean and maybe we didn't use the 


c 
ia) 
s 


10 


1] 


2 ff: 8 B 


180a 


jb-1f Wells-Direct 113 
best draftsmanship we could, the pasticular effect. 


THE COURT: But you had no doubt that all of those 


-items listed in that parasraph would have a depressing effect 


on earnings. 

THE WITNESS: No, no doubt at all and certainly 
any conveyance to the security analysts was in that tone. 
The thing, trying to point out there that we couldn't 
quantify this at this time. 

THE COURT: All right. 

Q Subsequent to your reading this draft of the press 
release to Mr. Rifenburg, was its contents changed before 
it was released to Une public? 


A As I say, I don't recall. I mean it would not be 


‘unusual for Mr. Rifenburg to have comments upon any and all 


of this. I doubt that he had any comment or we made any 
significant change in that savharese or the next paragre ph. 
The others I am -=- he was not bashful about indicating where 
he felt something Ought so be changed. I don't think he 
changed the essence of it. It would only be in the manner, 
She way we put it. 

Q When was this press release distributed? Do you 
know that? To the public. 

ry Sometime after our May 4th meeting. We would not 


have it available at the May 4th meeting for distribution. It 
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would have been Hon Hengen's function to do it after the 
meeting, if he ever did distribute it. 

Q When was it that you left New York for the King 
of Prussia meeting? 

A The evening of May 3rd. 

& As I recall, May 3rd was a Monday. Is that 
soneiatent with your recollection? 

4 That's right. We always tried it have our analysts! 
meeving on Tuesday or wednesday. | 

O Did you travel te King of Prussia with Mr. Hengen? 

A No. 

q With Mr. Rifenburg? 

n No. 

Q Wes Mr. Hergen in King of Prussia for that meeting 
on May 4th? 

A ‘He was there May 4th. He went down, I think, 
roughly the same time I dia, although we didn't travel togethe 


Q Do you recall when ycu last met with Mr. Hengen 


before leaving for King of Prussia? ; t 
A I know I had a luncheon date with Mr. Hengen on 
May 3rd. 


Q Did you meet with Mr. Rifenburg at any tim between 
April 28th and May 4th? I mean meet with him face to face. 


f We had a meeting the evening of May 3rd. I think 


’ 
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if we didn't have dinner together we had conversations to- 


gether and the fact is, as I recall, we had an early breakfast 


meeting May 3rd on an unrelated matter that I don't believe 


was even covered in the press release but was the subject 


of an additional press release that was announced at that 


same meeting. 


Q 


A 


Q 
A 


Q 


This was a breakfast meeting with Mr. Rifenburg? 
Yes. 

On May 3rd? 

May 4th. 


Prior to leaving New York Cityfor King of Prussia, 


were you interviewed by the Wall Street Journal? 


A 


Yes. When, as we were drafting this press release, 


it was Kon Hengen's position that 1t was a -= 


THE COURT: Well, your answer is yes. You were 


interviewed by the Wall Street Journal. Let's move along. 


Q 


A 


Q 
A 


Journal. 


Q 


When were you interviewed? 
At lunch on May 3rd. 


Who else was present? 


Mr. Hengen and Mr. Schmedel of the Wall Street 


How had that meeting been arranged? 


- THE COURT: Really, I don't care. I must get cown 


to the essential elemerts of fact here. He hed a meeting with 
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2 the Wall Street Journal, noth.oag unusual about that and if 
| 


3 you want to prove what he s?_i there or what they said to 
4 ||. him, I'll take it but we are getting mucn too detailed and 
5 this case must proceed at a better rate of acceleration 
6 || here. 
7 Q When had the luncheon meeting been arranged? 
8 A Either late Friday afternoon or early Monday 
9 morning. 
je 10 Q Friday was April 30th, is that correct? 
11 A That's right. 
12 ‘al In estimating for Mr. Schmedel at that luncheon 
13 the impact of the accounting change, namely that it would 
4 be about ten to twelve cents per share, what kind of calcula- 
15 -tions did you make to come up with that estimate? 
16 A First I've got to say that I did not want to make 
17 any -- 
8 THE COURT: No. You give the man a responsive 
19 answer. He asked you e question and you answer it. 
ie 2 A Could I have the question again? 
ip a (Record read) 
i‘ 0s A Well, I can tell you roughly the calculation. I 

& | ° made it on a napkin. We had been selling a million dollars 
™ &@ quarter. As I recall, we made about 40 percent gross 
25 


e profit which would be about $400,000, 50 percent tax rate is 
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$200,000, and we had about five million shares outstanding so 


that was about four cents of income per quarter and I multi - 


. plied that times three. I knew there would be some rents 


effect in some of this so I came up with a ten or twelve cents 


Q As it turned out, in what Ways was that calculation 
inaccurate? 
A Well, as I recall, the calculation was a pretty 


g00d calculation. It's surprising that it ended up that 

way. As I recall, I don't : -ve tt in front of me but I have 
seen it recently, when we issued &@ press release at the -- 

in July, announcing the earnings for the nine months, I 
believe we said that the impact upon earnings was something 
like a million three Seventy-five and that was pretax and 

if you take the tax effect off, you are right in cne $6C0,000 
which is roughly twelve cents a share. 

Q At any time prior to your meeting with Mr. 
Schmedel, had you made any calculation of the impact that 
this proposed change would have, anything more detailed than 
what you did on the napkin at that luncheon? 

A No, I had not. 

Q Do you know whether anyone at Mohawk had addressed 
themselves to the impact of that potential change? 

A No. Absolutely not. Thi- was just a tnougnt that 


we had and it was not -- we had done no detailed work. 
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Q pid Mr. Schmede” ask you whether the change in 
accounting method would have any effect on tre fiscal 1970 
statements? 
A As I recall, he did. 
Q What was your response? 
6 My response was thav if we decided to go ahead, 
that we would probably restate the previous year. 


THE COURT: This was on the 3rd of May? 


: 

| 

| 
THE WITNESS: . Yes. 

Q I show you Plaintiff's Exhibit 23 which has been sf 
marked for identification and I would ask when you first saw 
the last article which is ropied on that page. : 

A The morning «f May 5th. 

Q Had you serena dreft of that article before it was 
published? 3 

A No, unfortunately I didn't. 

Q At any time did you request that the Wall Street 
Journal in any way correct or retract that article in whole 
or in part? 

THE COURT: What possible difference would that 
make? 

MR. DEVINE: Well, I think, your Honor -- 

THE COURT: We are getting far afield hove . Your 


client's rights are vested by the facts and circumst::ices on 
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April 30th when they cast their vote at this special meeting, 
isn't that so? 

MR. DEVINF Yes, your Honor, out I think -- 

THE COURT: [his dnd has admitted he told the 
Wall -~ reet Journal, ard I take it he is prepared to admit 
that this article is a fair report of the facts therein 
Stated, is that right? 

THE WITNESS: The article does not go -- goes 
further than our press release and states things that were 
fact that we were considering and it isn't handled the way, 
and it isn't put in ie. Sine way that our press release ‘ . 

sii: I did not make any attempt to call Scott 
Schmedel. 

THE COURT: You made no attempt to correct or 
deny anything, contained in the article? 

THE WITNESS: That's right. 

Q To your knowledge, did anyone on behalf of Mohayk 
make such an attempt, to have a correction or retraction 


printed? 


A Not that I know of. Ron Hengen might have but I 
doubt it. 

Q At the time of the May 4, 1971, security analysts! 
meeting, did you expect ‘thet the analysts present at that 


meeting would take the infonr.ation they obtained and prepare . 
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cert2in reports? 


‘ 


A Yes. That was our normal procedure after suck a 
.meetirg. ; 
Q At that time, what did you understand to be tne 


function which those reports would play? 
A They would distribute them to their clients and 
within their organizations. 
q Did you understand their Clients to be investors? 
“ Yes. | = 
9 Is it fair oe that the information in the lest 
paragraph of tn? second page of the press release was widely 
distributed by lkiohawk to shareholders and the investing 
public by virtue of tne press release, the newspaper article 
and the analysts' meeting? 
THE COURT: I'll take an offer of proof of 
relevancy on that. I think we are getting very far 
afield and we've spent something like a half an hour on 
this May 5th meeting. 
| As I understand your pleadings here, your client's 
rights vested on April 30th, that's wnen there was a breach 
of the duty that you, claim was owed to them, isn't that £0? 
Suppose he answered it yes, what would that 
lead to? 


MR. DEVINE: Well, I would like to show by this 
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Witness and I think it's -- 


THE COUHT: Can you give me an offer of why it's 


.Trelevant? 


na 


MR. DEVIKE: i think it's relevani to tne question 
of materiality because I believe that this witness can testify 
that the information contained in that press release and 
as it was also reported at this meeting and as it was reported 
in the Wall Street Journal, that this thorough coverage of 
that information was arranged by Mohawk for the purpose of 
seeing that the investing public learned it and with knowledge 
that the investing ad would be interested. I think, 
therefore, it's relevant to the question -- 

3 THE COURT: There 1s no doubt about that, is there? 

THE WITNESS: I don't think so. 

MR. DEVINE: Your Honor, I have a series of ques- 
tions which go to the ultimate impact of the restatement of 
earnings. 

TEE COURT: Can't that be conceded? Don't we know. 
that somewhere? j 

MR. DEVIKE: I was go.ng to suggest for the purpose 
of moving on with it, maybe we could work directly ce 
documents and testimony in the post trial material to make 
those computations rather than to draw it out of this witness. 


THE COURT: Well, I don't know what material you have 
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before me for that matter but if that can be stipulated to, I 
would like to take a stipulation. i. 

I think it's important what the fiscal year of 
4/30/71 viould have shown hed there been no change in the 
accounting methods. 

MR. DEVINE: . All right. I think I can short-cut 


that. 


MR. UNGER: I believe that the restated year would | 


be in what has been introduced as Plaintiff's Exhibit 33. 
THE WITNESS: But that's for 1970, not -- 
MR. UNGER: The restated year would cover 1970 
but I would take odjection to the relevancy of any effect 
of the restatement for a year going back a year before any- 


thing, any of these events, whicn is the '71l year. 


MR. DEVINE: I think I can Short-cut it. | a 


THE COURT: I would like you to Zet the facts in. 
We can argue the relevancy later. I would think that '70 
mignt be relevant bihigeeini I take it that in your proxy state- 
ment you have comparative financials for 169, '70 and '71 
earnings, do you not, six months? 

MR. UNGER: Yes, there are some in there that 
cover the '70 year. 


THE COURT: So it could certainly be argued that 


the effect upon the reader might be different if these had 


10 


ll. 


190a 
jo-1f .Wells-Direct 123 


all be restated in eccordance with the changed principles 
which were adopted for the short fiscal yeser ending April 
30, 1971. 

What would the earnings have been for the short 
fiscal year ending 4/30/71, if there had not been the change 
4n accounting principles? 

THE WITNESS: For this item that is under discus- 
sion? 

THE COURT: Yes. That's the only change of 
accounting principles that took place, isn't it? = 

THE WITNESS: “Thet's right. 

MR. DEVINE: I might rote, as the witness answers 
this, that I have put in front of him Plaintiff's Exnibit 
25 for identification. 

THE COURT: Can you answer that? 

THE WITNESS: Yes. I am going to answer it 
roughly because the pretax effect wa a million three fifteen 


and, using a 50 percent tax rate, would come down in the 


| area of $650,000. 


And, as I recall, we had something like five anda 
a half .million shares outstanding at that time so I put that 
in the area of about twelve cents, was the effect of this. 


THE COURTS: Do you agree with tnat? Let's see 


if counsel agree with that. 
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MR. DEVINE: Your Honor, I certainly agree with 


-the figures that he has recited. As to the tax effect and 


the reductions which he attributes to tax effect, I think 
it's something that can be briefed and need not be argued at 
this time. 

THE COURT: It can't be briefed unless you heave 
the ake: If 50 percent is not te applicable tax, that 
will have to'be conceded or stipula tea to or testified to. 

MR. DEVINE: Can I say, your koror, I don't believe 
that there is any substantial dispute about that. However, 
not being an accountant, I would, as to the actual tax 
effect of what he has described, I would like to reserve. 

THE COURT: Do you agree with the twelve cent fizsure’ 

MR. UNGER: I agree with the witness! testimony. 

THE COURT: Do you accent it as being valid, that 
if the accounting change had not’ taken place, the operating 
results for the short f4scal year would have stated twelve 
cents greater earnings? : « 

THE WITNESS: Or as it happened, MDS reported a loss 
of eighteen cents and a los: would have been six cents instead 
of eizhteen cents. 

THE COURT: I See. 

Is that eaieed to and accepted for purposes of 


this case or not? 
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I don't ask you to do it if you don't think you 
should. 

MR. DEVINE: Your Honor, the figure recited I have 
no reason to dispute. I am only concerned, because of my 
own lack of expertise in the accounting area, as to the tax 
impact. I think it 1s correct. approximately. Before I 
Stipulete I would like to have a chance to review it. 

THE WITNESS: I'm going to be very surprised. I 
was also in charse of the tax ii “ai I would be very 


surprised if it wasn't right at 50 percent. 


THE COURT: Did you pay a 50 percent tax in that 


THE WITNESS: Paying the tax was another thing 
because we had accelerated depreciation, and other things, 
where we would pay a different or less tax than we accrued, 
but we also accrued the taxes and put them in the income 
account. 

THE COURT: Straight line depreciation? 

“ HE WITNESS: Yes. 

THE COURT: So, from the analysts! point of view, 
they would have stated -- what was the figure, eighteen cents? 

THE WITKESS: Eighteen cents was the loss we 
reported. I think we would have reported something in the . 


neighborhood of a six cent loss if we had continued our previou- 
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method. 

MR. DSVIME: This was a loss year situation and 
I think -- 

THE COURT: The sie said that in fact ti.ey hac no 
tax liability, because they were taking accelerated deprecia- 
tion on the rental equipment. What they did for profit and 
loss purposes, they booked on the basis of straight line 
depreciation, is that right? 

THE WITNESS: Y 

THE COURT: And, therefore, well, you still would 
have had noincome tax that year for your straight line, 
for your pro forma? 

THE WITNESS: sie And actually we showed a credit 
agairst this. We showed a credit egainst this ard carried 
it back to a year when we paid a tax and got a tax refund. 

Q Exhibit 25, Pletntiff's Exhibit 25 is in front of 
you, Mr. Wells. 

Is that a true copy of a press release which was 
issued by Mohawk on or abent July 7, ~971? 

A As far as I can ies yes. 
MR. DEVINE: I offer it in evidence. 
MR. UNGER: I am going to object to the relevancy 


of it. It's a press release dated July 7th of 1971 and 


I also think it's cumulative with Plaintiff's 33 which has the 


XXX 
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same figures in 1% in terms of -- probably in much greater 


detail. 

MR. DEVINE: In fact, it has more detail, this 
document has more detail than Piaintiff's 33 and, in fect, 
they differ. 

THE COURT: If this witness states that the material 
stated in here is true and correct and affects th~ financial 
condition of the company as at April 30th of '71, I would 
take it. 

Objection overruled. 

Is that so? Are these figures in here true and 
correct? 

THE WITNESS: As far es I know. 

THE COURT: All right. 

(Plaintiff's Exhibit 25 received in evidence. ) 

THE WITNESS: They are based on our audited figures 
for the year and lf they are not -- 

THE COURT: All right. 


q Mr. Wells, will you look at the last page of 


fer .ibit 25? You wil see that in the release Mohawk is 


reporting certain adjustments to income in addition to that 


t|attributable to the change of accounting method on sales of 


leased equipment. 


Would you describe as briefly as possible what those 
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additional adjustments to income were? 

A Well, the first item is, reflects the pooling of 
interests involving the Atron Corporation and that ts 
really taking Atron's loss for this period of $540,000 into 
the combined company. 

The second item is that we made additional pro- 
ene to reserve for accounts receivable in inventory of 
two million eight sixty-five. 

THE COURT: Both receivables and inventory? 

THE WITNESS: That's right. | 

THE COURT: What inventory did you have? Did you 
count your machinery out on rental as inventory? 


THE WITNESS: No. That was leased equipment. This 


-i4s perts, our manufacturing o erations and things like that. 
gz 


* ‘PHE COURT: All right. 

et What kind of receivables was there < reserve being 
set up for? 

A Receivables we had from all, any and 21] of our 
customers. 

Q what's the amount of the reserves indicated by this 
release? 

fh Two million eight sixty-five was the amount. of the 


inventortes and receivable reserves. 


THe COURT: I think he is asking you can you break 
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it down between receivables and inventories and I cannot do 
it here. 

Q The adjustment which is recited on the third page 
of Plaintiff's Exhibit 25, is that the same reserve for 
receivables and inventory which is referred to in the May 
Ath press release? 

A The May 4th press release, we indicated that we woul 
consider making, establishing reserves for receivables and 
inventories and to that extent it's the same categories. 

Q When was it in fiscal 1971 that you first con- 
sidered the appropriateness of setting up reserves of this 
kind? 

MR. UNGER: Objection, your Honor. As I understand 
from reading the complaint there is no claim made with 
respect to pooling of interest of Atron and receivables, the 
inventories or any of these other items. 

| THE COURT: There are financials attached to the 
exhibit 18 and there are statements about the general conditio 
of the business of Mohawk and I suppose that if when that 
proxy statement was effective this witness knew that he was 
going to make certain adjustments in a substantial am- ant 
that that could be elicited. 
As far as the pooling of interest is concerned, of 


course that is an obvious ting. That followed from the 
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merger, so don't ask about that but I'll permit him to 
answer. 
Perhaps you might reframe the question. 
Q I would like you to try and recall to mind when 
4$t was that you first considered the necessity for 
appropriateness of setting up reserves for certain accounts 


receivable and inventories for fiscal 1971. 


| 
| 
4 It was sometime after June 15th, because our auditor 
took physical inventories as of April 30th and when I say 

as of, I mean that is the date they used, and it took them 

well over a month or longer to compile these inventories, 

to price them, to review for obsolescence and things like 

that and in this case, since they got a late start and 

because of the condition of the data processing industry, 

a much tougher look was taken at obsolete parts which it. 
should be at all times but it was particularly true this 

time, looking at the aging of accounts receivable as of 

April 30th which they probably didn't even get until the 

first -- until the first of June, and allof these things, and 
this was brought to my attention sometime around June 15th, 
probably later rather than earlier. 


Q Well, this is referred to in the May 4th press 


release, isn't it? 


A No. The May 4th press release states the obvious. 
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I mean, if we needed to set up reserves for receivables, 
inventories and idle equipment, we would set tnem up. I 
mean we were going to have an audit. we were going to heave 
an audit as of April 30th is our auditors are going to 
insist that we set them up, if we needed them. 

I had no knowledge that they mignt need to be set 
vp. I thought it was appropriate when we were talking about 
the condition in the data processing business at least to 
allude to it at this meeting and let me tell ymat this time 
I didn't think we would have to set up any reserves. 

C When the reserve turned out to be 2,800,000 in 
magnitude, are you telling us that that came as a surprise to 
you? 

A It certainly did. It was a shock to me and I was 
sick. 

Q Did you have any system during fiscal 1971 for 
getting periodic reports on this iktainiet tan’ 

A Yes, we did but these had infirmities. No inven- 
tory system is perfect and when you are going into a time 
like this in the data processing industry or any industry, 
when things are turning down, there is a lot more obsolescence 
that comes faster.than your bock records indicate. 


Q Well, during fiscal 1971 when you were receiving 


periodic reports on questionable receivables and inventories 
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was there no indication that the magnitude of reserves 


that would be required would be this great? 


A That's right. 
Q There was no indication? 
A No, sirree. It came as a shock to me. 


Q The item which is headed "Provisions for Off-Rent 
Equipment," again referring to Plaintiff's Exhibit 25, does 

| that relate to equipment which had been leased and returned 
to Monawk? 

A That's right. It related primarily to our old 
seven channel equipment which is some of the first equipment 
that *iohnawk marketed, the so-called 1100 model, and we sus- 
pected that we were going to need reserves for sae: We 
talked about it there. Frankly, that one didn't disturb me 
too much. 

Q Did the 600,000 figure which is opposite that entry 
on Flaintiff's Exhibit 25 tie in at all to the 25 percent 
lease termination rate which you testified about this morning? 

A That is consistent with that, yes. 

Q And that termination rate was reported on to you 
regularly during fiscal 1971? 

fh That's right. 

Q The provision which is made for off-rent equipment, 


$600,000, did you have any discussion prior to April 30, 1971, 
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Rifenburz regarding the need for a provision against 


off-rent equipment? 


A 


I think I did and I think his position was he 


didn't think we were going to need any reserve. This was a 


surprise to him. 


Q 


Did you discuss prior to fpril 30, 1971, the need 


for a provision against off-rent equipment with anyone from 


Leidesdorf? 
i No. 
Q Very briefly, what are the events which caused the 


$450,000 reduction after the heading "Other" on Plaintiff's 


Exhibit 25? 


A 


It was two items and I've forgotten what one was 


but one was an investment we made in a company out in 


Detroit that we thought it was questionable whether or not 


we would recover on that investment. We set up a reserve 


for it. 


the dollar. I've forgotten the other one. I just don't know. 


items? 


A 


And as I recall, later we collected 80, 85 cents on 


THE COURT: Were they operating or nonoperating 


Operating items. They were extraneous items but 


they were of an operating nature and we handled them as an 


operating item, not a special item. 


Q 


Do you recall at what meeting the Mohawk executive 
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committee approved the change Of iiohawx's fiscal year? I 
may have asked this this morning but -- 

A No, I don't remember. 

Q Do you recall if the Mohawk executive committee 
met in March of 1971? 

A I don't recall. I mean I am not saying thet they 
didn't. I just don't remember. 

Q Do you recall if it met in June of 1971? 

A No, I don't. 

Q Were minutes always kept of the Mohawk executive 
committee meetings? 

A Yes, sir. 

Q Mr. Wells, would you look at the third parezreph 
of note J on page 46 of the proxy statement. This is Piain- 
tiff's Exhibit 18. 

Did you have an opportunity to comment on tnis note 
before the proxy statement was finalized? 

A Yes, I did. 

Q That paragraph to which I directed your attention 
includes the statement, "The maximum liability for future 
rental payments during such five years under such agreements 
at July 31, 1970, discounted to present value epproxirates 
34,200,000." 


Do you see what I read? 
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A Yes. 


Q Whose liability is referr2d to there? Who has the 


jisbility of 34,200,000? 


A In my opinion it's the lessee's under the -- that 
are renting this equipment from the third party lessor. 
Q Was it also true that Mohawk had a liability in 


the same amouni at that time? 


‘ We were the conduit to pass cn these rental payments 


and we would pass them on to the third party. 

THE COURT: We had all this this morning, didn't 
we? wasn't it conceded that if they didn't pay, Mohawk 
had to pay. 

MR. DEVINE: Yes. I think I am pointing out that 
4n the note J to the proxy statement, the maximum liaoiliity 
of 34,200,000, I think, is very material and it certainiy is 
not understandable as drafted whose liability is being 
referred to. If it's Mohawk's, it's important, if it's not 
Mohawk's, it's quite another thing and I just wanted to 
elicit from this witness that the confusion was not only 
in the minds of the reader but 4t was in the minds of the 
draftsmen as well. 

THE COURT: Well, it's not clear to me he drafted 


it. 


Q Did you draft this? 
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A If I ‘ndicated there was any confusion in my Mined 
it was intended to be, «. meari liability of the lessees. I 
‘didn't have any confusic 

4, Well, is there any statement in the proxy statement 
in any place, this mte or any other place, that Mohawk had 
an equivalent liability? 

fb No, because I don't think we thought we did. 

Q Do you still think, as of today, that you didn't 
have that liability? - 

n Yes. 7 

Q On January 29 of 1971, was there a meeting between 
officers of Mohawk and Atron? 

A Yes, I believe there was. 

& Was that the first occasion on which you discussed 


serious discussions. we have had discussions in rather 
casual Here Empires the years practically every time the tcp 
officers of MDS and Atron met -- you know, that why con't we 
get tozether, one of these days we ought to get together or 
something like that. 

Q You would say that it's fair to state that this was 
the first serious dsecusatont 


A That's right. 
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e Howwas that meeting arransed? 

THE COURT: Does it matter? They had a meeting. 
‘Your people were not at it, were they? Your people didn't 
attend. 

MR. DEVINE: Your clients. 

THE COURT: No. They are not bound by anything 
that took place there and I don't care how 4t was arranged. 
Anything that happened at that meeting is merged in exhibit 
18, isn't it? | 

MR. DEVINE: I think not, your Honor. 

THE COURT: 12 excuse the witness and I'll let 
you give me an offer of proof as to what is material thet 
could possibly have happened at this meeting. 

Suppose he had told Atron all of the things that 
you claim should wee been revealed. That wouldn't be notice 
to your clients, would it? 

MR. DEVINE: No; it would not but it certainly 
would be, that and some other things would certainly further 
Our case on the questions of materiality and on the questions 
of knowledge of the parties prior to April 30th, which is 
relevant. ‘ 

TEE COURT: Well, if he made a statement. at the 


meeting which shows his knowledge I'll allow it but «ho 


arranged the meeting certainly means nothing to me. 
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All right. They had a consensual meeting. Nobody 
was forced to attend and somebody said something, let's find 
‘out what it was. 

& Prior to tne meeting, was there any prearransement 
that a merger would be discussed? 

A Not that I knew. 

'Q Had the Atron people been invited to that meeting 
for the purpose of talking about a merger? 

A They may have been. Rifenburg arranged the meeting 
and they could very well have been tOliu come on in and let's 
talk about a merger. 

THE COURT: Were you at the meeting? 

THE WITNESS: Yes. 

THE COURT: I'll let you ask him what he saw, what 
he said and what was said to him, mt to speculate on what 
Mr. Rifenburg may have thought. 

MR. DEVINE: May I ask one preliminary question? 

Q Prior to the meeting of January 29th, had you or 
to your knowledge anyone at Mohawk made any study of the 
appropriateness or attractiveness of a merger with Atron 
at that time? 

f No. 

Q Is it fair to iat that at the January 29th meeting 


the question of a merger with Avron came up without prearrange- 
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ment and witnout prestudy? 


A Well, you say prestudy. You know, we were stockholi?: 


‘of Atron. We received their. public information, we received 


their stockholder's report, we received their quarterly 
reports, we had conversations with them fc. some time and we 
were pretty well informed as to the progress that Atron 
was making so, to that -- if that is studying, then we had 
done some studying. 

Q Had there been any study before the meetizg of 
the ratio or terms of a merger exchange of stock? 

A Not by me there hadn't. 

Q To your knowledge had there been any such study by 
anyone on behalf of Mohawk? 

A Not to my knowledge. 

q During that meeting, did the question of a merger 
between Atron and Mohawk arise? 

bh Yes. As I recali fairly early in the meeting. 

a) Who raised that question? 

A I don't remember. It was probebly Mr. Rifenburg. 

Q Who was present at the meeting? 

A Mr. Rifenburg and myself for MDS and then iir. 
Stoutenburgh was president of Atron, Mr. Dennis stengen, 


who was vice president and treasurer of Atron and Mr. Marx 


Trostom, who was vice president for marketing or somethirg 


17 


18 


gm & 8S B 


207a 


jb-1f Wells-Direct 140 
like that of Atron and all these people were founders and I 
believe on the board and fron the top officers of Atron. 

Q After Mr. Rifenburg, raised the subject of a merger, 
was the basis or the ratio of the stock exchange whicn was to 
occur at such a merger discussed? 

A Well, as I recall, we had conversations about the 
desirability of the merger, where we looked primarily where 
Atron was. Atron wasin a very pivwtel period because they had 
been in existence about. two years,.they had been unable to 
make any impact on the market Other then sales directly to 
MDS, which I think we accounted for almost 90 percent of 
their sales. They were almost a captive manufacturing arm 
of MDS and under the contract we had the right, when we 
reached certain levels of product where we could teke over 
the manufacturing of these products for a very nominal sum. 

We discussed all this. The problems that MDS had 
had over the years and there had been many and that Atron was 
starting down the same track and, while they had $3,000,000 
of cash ttwas a drop in the bucket if they were going to 
establish a marketing and service organization to go to the 
end user. 

| So, we had discussions of the relative aspects of 
each other's business, we did not have any discussion of 


ratios until it was agreed that we ought to think about a 
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merger and then, as I recall, Mr. Stoutenburgh says, "Well, 


why don't the three of us go next door," th? tnree Atron 


people, "nd why don't you guys talk and let’s see whst we mign 


do about a ratio.” 

Q Following this caucus, how d‘d the discussions 
with respect to ~2rger ratio proceed and conclude? 

A As I recall, while they were out, Mr. Rifenburg 
and I discussed the ratios in some detail. I had forgotten 
the price that Atron was selling on the market at that time 
but it was about one-fourth of MDS. I took the position 
that they were overpriced in the market place, they had not 
established any ongoing business, they were really only 
worth as much as their as.:ets 2°41 mostly the biggest asset 
was cash and so it had no real earning power here to look at 
bu., unfortunately, it was a real world and the real world is 
the market values that the public puts on these things ana I 
said to Mr. Rifenburg, “My recommendation would be that we 
do it almost precisely upon market value and that we -- while 
I think it's overpriced, it is @ small transaction, the 
number of shares that might be on the high side is limited 
and let's not hive any argument, let's get on with it and 
let's offer this as a deal," and Rifenburg said, “You know, 


I hear everything and I think that makes sense." 


So that was our position. 
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Q At the time of the January 29th meeting, did you 


know what percentage of Atron's outstanding common stock was 


‘restricted as to transfer? 


A No. 

Q Did anyone mention that at the January 29th meeting? 

A Not that I recall. 

Q Was there any discussion at that meeting of the 
effect that the merger would have on holders of restricted 
Atron stock? 

A Not that I recall. If it did come up, if it did 
come up, T am sure, nothing Mr. Rifenburg and myself, we 
would have taken a position it was a legal matter and a S.E.C. 
problem, you know, that's for somebody else to decide. 

Q Did anyone from Atron state at that meeting that 
they expected that the Mohawk stock to be issued as a result 
of any merger would be freely transferable? 

A Not that I recali. 

Q You don't recall Mr. Stoutenbur@ saying anything 
to that effect? 

A Not that I recall, no. 

Q At the time of the January 29th meeting, did you knov 
that any of Atron's outstanding stock was restricted as to 


transfer? 


A We were a stuckholder and I knew our stock was 
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legended and restricted. 
THE COURT: "we" being who? 
THE WITNESS: MODS. 
A So I had sel as eet there was restricted stock. 
€ Well, the effect of the merger on Mohawk, of course, 
was to cash in Mohawk's stock, wasn't it? 
A It was as if there is no Mohawk stock outstanding 


for that. 


Q The Atron stock hold by Mohawk would be cancelea 
as a result of the merger, isn't that correct? 

ia Yes. 

Q And, therefore, Mohawk need not have been con- 


cerned at that time as to whether or not the restrictions on 


77s 
‘ 


4ts Atron stock would continue after the merger cr not, is 
thet correct? 

A As I recall, we had some of the pension fund and 
I believe that was restricted and we would be concerned 
that that is free stock. 

Q Did you seonee that at the January 29th meeting? 

‘ Not that I a 

Q Do you recall whether that was something about which 
you were concerned at that time? 


A No, not that I recall. 


THE COURT: , Gentlemen, I'll take a ten minute recess 
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at this time. 
(Recess ) 

WAYNE WELLS, resumed. 
DIRECT EXAMINATION CONTINUED 
BY E.R. DEVINE: 

€ At any time between the January 29, 1971, meeting 
and April 30, 1971, the effective date of the merger, did 


you discuss with anyone the question of whether holders of 


Atron restricted stock would receive freely transferable 
Mohawk stock? re 
A Not that I know of and if I did, it was a very 


casual conversation that would nave nothing to Gowith the 
rights or the wrongs. It was just very casual. 


Q In that period did you have any discussions with 


any officer or director of Atron regarding that question? - 
A No, not that I recall. 
Q Did you have any conversation with any attorney 


whether it be Atron's attorneys or hohawk's attorneys with 
respect to that question? 

A No, not that I recall. 

Q° Between January 29, 1$71, and April 30, 1971, did 
you have any knowledge as to Lr. Stoui.enburgh's belief on 
whether or not the Mohawk stock to be issued in the merzser 


would be freely transferable, with particular reference to tne 
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holders of Atron restricted stock? 
hR. UNGER: Oh dk Stic dai Vesa There is ee 
‘testimony as to whether or not Mr. stoutenburgh had a motive, 
a belief with respect to this restricted stock. 
THE COUNT: He may ask if he had any discussions 
but he has already told us he recalls no discussions. 
Did you have any such discussions? 
THE WITNESS: With Mr. Stoutenburzh, no. 
Q You did not know kr. Stoutenburgh's belief on this 
subject, if he had one? | 
A No. 
Q Focusing on April 30, 1971, the effective date of 
the merger, did you on that ines have a belief one way or 
the other es to whether or not the itohawk stock to be 
issued to holders of Atron restricted stock would be freely 
transferable? 
A As I recall, I had not even considered the question. 
QQ I show you Plaintiff's Exhibit 20 for identification 
and ask whether you have seen that letter before today. 
THE COURT: What is the date of it? 
MR. DEVINE: May 26, 1971. 
A I don't recall seeing this letter before, 
Q I take it then that you have no knowledge as to 


sho drafted that letter or how it came to be written, ‘ts that 
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correct? 

A Well, I see br. Ablove's rame on it and I essune 
‘that he is the one that drafted it. 

Q You had no discussions with lire. Ablove regarding 
the content of that letter, is that correct? 

TA Not that I recall. 

Q Well, do you recall any discussions after April 30, 
1973, but before the writing of that letter with ényone regard 
ing the question of whether or not Monawk could, should or 
would issue freely treneferedic stock to the holders of 
Atro.. restricted stock? 


A No. 


Q Prior to the writing of the May 26th letter which 
is’ in front of you, did you have any discussions with ir. 
Rifenburg regarding the aivisibility of registering Mohawk stock 
which had been received by holders of Atron restricted stock? 
When I say "registering," I mean registering for sale 
under the Securities Act of 1933. 

4K As I recall, the Only discussion we had as to whether 
we had any objection to registering the stock and I thought -- 
I think it was the belief oi the two of us that we had no 
such objection and since we were G0ing to have an effective 


registration statement anyway there was no problem and we 


ight as well register it. 
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Q Had there been any discussion which involved you 
prior to April 30, 1971, and the possidility of registering 
the Mohawk stock which was to, be issued to the holders of 
Atron restricted stock? 

A Not that I recall. 

Q This discussion occurred after April 30th and 
there had been no similar discussion prior? 

A Not thet I recall. This is -- as I ‘ina’ the 
discussion, it was at the time when we were. considering the 
question of permitting them to register the stock and I re- 
call that Rifenburg and I had a very short discussion and 
could see no objection, might as well do it. 

Q You testified earlier that the reports regarding 
the oaks of lease terminations were distributed to, I believe 
you said, the high-ranking officers of Mohawk, is that correct? 

A I think I probably said senior management, yes. 

q Did that include Mr. Karpen? 

A Yes, it Pa 

MR. DEVINE: I have no further questions of this 
witness. 
CROSS EXAMINATION 
BY MR. UNGER: 
Q Are you a certified public accountant? 


A Yes. 
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Q When did you become a certified public accountant? 


A In 1949. 

Q On January 29, 1971, did you have any expectation as 
to when the Atron merger might be -- as to a date by which the| 
Atron merger might be accomplished? 

A Well, I think we had some discussion as to when we 
could process a proxy statement and get it finalized and 
my feeling was that it should be a fairly simple matter and 
could be done very expeditiously and I thought in terms of 
sixty days. 

MR. UNGER: No further questions. 
THE COURT: Any redirect? 
MR. DEVINE: No redirect, your Honor. 
TEE COURT: You are excused. 
(Witness Excused) 
MR. DEVINE: Your Honor, we call Harvey Wertheim. 
HARVEY WERTHEIM, called as a witness on 
behalf of the Plaintiff, having been first duly sworn, 
was exemined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DEVINE: 
Q Are you associated with Research and.Science 


Investors, Inc.? 


A Yes, I am vice president and treasurer of the 
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a 2 company and I've held that title since November of 19569. 
3 I am also a director of the company and have vend a agirector 
4 for approximately the last two yeers. 
* 5 o) What is the PES of Research and Science 
6 Investors? 
x 7 a We are a privately held investment company specializ 
8 ing tn venture capital investments, usually in nigh | 
3 technology, computer {ndustry, chemical industry, heelth- | 
Re: 10 medical industry, things of that nature. | 
il: Q Is Jonn French deseeteved with Research ard ; 
e Science Investors? 
i Yes. He is the president of the company, he is 
M also a director and he has been - has held both of ‘those 
© 5 positions for approximately somewhere betieen tweive ana 
16 thirteen years. 
e W Q Are you the custodian of the books and records of 
B Research and Science Investors? 
19 A Well, custodian is probably not the correct -- 
e 20 THE COURT: Is thie disputed? What ere we trying 4 
a1 to prove here? 
MR. DEVINE: Your Honor, I am only trying to 


qualify very quickly Mr. Jertheim becaus he will testify to 
some things which he knows only from the records of the 


* company. 
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TH® COURT: All right. Are they matters in disp 
MR. DEVINE: With respect to tnese two plaintiffs, 
yes, there is some dispute, your Honor. 
THE COURT: All right. 


f One of my responsibilities at Research and Scie 


Investors is total responsibility for all the books and 
records. 
THE COURT: All right. He is a vice president and 
treasurer. I'll take his testimony. ‘He nas got custody 
in law. , 
Q Did there come a time in 1969 when Research and 
Science Investors purchased common stock of Atron Corporation? 
A Yes. It was approximately January of 1969. 
THE COURT: Don't you have books? Where ar 
records we are talking about? 
THE WITNESS: Yes. 
MR. DEVINE: I don't intend to offer any records at 
this time. | 
THE COURT: Well, let's move along here. 
Q Was the stock which Research and Science Investors 
purchased in January of '69 in Atron Corporation restricted 
in any way? 


A Yes. It was not, the stock was registered pursuant 


to the '33 act and it had a restrictive legend on the back of /}- 
* * * 
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the fall of 1969? Was there a transfer of those certificates 


to the name of Intercontinental Technology's nominee or the 


‘nominee for its custodian? 


A Yes, there was. ITNR has 2 custodian here in New 
York, it's a bank, the bank ‘s Schroeder Trust. Schroeder 
Trust uses a nominee name which is Boyden Company. fs soon 
as Intercontinental was officially formed, the stock was, as 
was written in these letters, transferred to the name 
Boyden Company and at that same tine, Intercontinentel repaid 
to Research and Science Investors . the amount that it had laid 
out on its behalf. 

Q Was the stock of Intercontinental Technology 
restricted in any way, the stock in ftron Corporation? 

A Yes. Precisely the same way as the -- I say 
precisely -- conceptually. I don't know if the legends are 
the same but -- 

4) Did there come a time when Reseerch and Science 
Investors received a cupy of the proxy statement of 
Atron dated April 16, 1971, a copy of which is in front of yw 
as Plaintiff's Exhibit 18? 

A Yes. 

Q When to the best of your knowledge did Research 
and Science Investors receive a copy of that? 


A Shortly after the date of the proxy. Probably 
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within three or four days I would guess. I can't remenver 
the specific date it came into tne office. 

Q Was that proxy Statement read by any of Research 
and Science Investors' officers? 

A It was read by me, that's for sure, and I dis- 


cussed it with John French, so I would, therefore, assume 


that he read it. 

Q To the best of your knowledge, on April 30, 1971, 
did the officers and directors of Research and Science Investozxs 
believe that both the Research and Science Investors and the 
Intercontinental Technology, that both of those entities would 
receive ur.c stricted Mohawk stock if the proposed merger was 
approved? 

f Yes, we did, in fact. I could refer to the document 
but there is absolutely nothing in the document that would 
indicate otherwise and from my personal expertence in this 


business, when one receives restricted stock in exchange 


for other common stock it's*very clearl, stated and in such 

a document might be typed in bold caps and underlined once 

or even more than once because of the, of how important a 
transaction like this normally is, so from a medical point of 
view I assumed that we were getting free Stock. Now, I 

had certain discussions with John French. He had discussions 


with others and we were rather pleased that this was the case 
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because the securities laws at the time were somewhat 


vague and I think there is one particular law, mle 133, 


‘which is, the whole area is rather gray and as I say again, 


when such things are so gray, one expects if you are going 

to get restricted stock that it's going to be very clearly 
highlighted because it's an extremely important factor in 
making an evaluation of whether or not you want to enter into 
such a transaction. 

Q Did there come a time after April 30, 1971, when 
Research and Science Investors placed an order to sell tne 
Mohawk stock which it had received in the merger? 

A Yes. I believe it was just shortly after the middle 
of the month, middle of May, 1971, thet we placed orders to 
sell the stock. 

om At that time, did Research and Science Investors 
believe that its Mohawk stock was unrestricted? 

A Well, of course. I mean, if we believed otherwise, 
we would be violating our own charter. We are not permitted 
to sell short and it would be a direct violation of our own 
business ethics. 


Q Did there subsequently come a time when Research am 


Science Investors learned that its Mohawk stock was restricted’ 


A Yes. We received a letter from Mohawk, I think 


the date was May 25th or 26th, indicating that this was restriques 
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2 stock. 

3 Q Did there come a2 time when sale of the Mohawk 

4 stock which had been received by Research and Science In- 
5 vestors inthe merger was registered for sale by Mcaewk? 

6 A Yes. 

7 Q Do you recall when that was? 

8 A I believe in August of the same year. 

° Q 1971? 

10 A Yes. 

11 Q Did Research and Science Investors sell its Mohawk 


vp stock under the registration statement at that time? 
13 é Yes, it did. I believe we sold all the stock in 


14 || the middle of November of '71 for about $40,000, I think, in 


A Yes, it could have. 


1 that range. 
6 Q Could the stock in Mohawk which in August of 1971 
W was Owned by Intercontinental Technology also have been sold 
18 under that Mohawk registration statement? 
Q Wes it? 
21 A No, it was not. 
22 
a) Is that stock still held by Intercontinental 
3 i, 
Technology at this time? 
a A Yes. All of it is. 
25 


Q And does that stock continue to be restricted at the 
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present time? 

fh Yes, it is. 

¢ Why was it that the stock of Intercontinental 
Technology was not included in that registration statement 


and sold in August of 1971 or in succeeding months? 


A The answer to that is a somewhat length story. 
Q Try and make it brief, if you can. 
A Okay. We, as a matter of course make -- we 4s 


Research and Science make recommendations to the Luxembourg 
company regarding investment decisions. 

And to the best vs my knowledge, we recommend tnat 
they include the stock in the registration statement. Some - 


how through the cables going back and forth ecross the occéen, 


‘4t was never revteived or Mohawk claimed tney never recet ved 


it. 

We learned that when we saw the registration st2te- 
ment. We saw that our neme was included but the stock of 
Intercontinental Technology was not included. 

As soon as we saw that, we called the company, 

I spoke to in-house counsel, I believe the name was dalters, 
and he told me, ‘well, as far as I am concerned we think we 
" 


can squeeze it in. Talk to mr. Rosen at Beekman and Logue. 


So I called Mr. Rosen and told him what the problem 


was and he said, “Well, we are going to be effective tomorrow 
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| morning, we are Boing t° press tonight. It involves too much 


of a change and we can't do it.” 
So, the request was declined at the last minute 
and the stock was never sold. 

& When you read the proxy statement which is 
Plaintiff's Exhtbit 18 for identification, did you read 
the Mohawk financial informetion Whici. is contained in it? 

A Yes, I did but it's a long time. 

Q With particular reference to pages sixteen and 
Seventeen, did you read those pges? 

A Yes. 

Q Prior to April 30 of 1971, did you consider the 
financial information regarding Mohawk which is contained 
in the proxy Statement to be Important to the bulk of RSI end 
Intercontinental Technology? 


b Well, 25 a certified public accountant licensed to 


Practice in New York State, one of my primary responsibilities |--| 


THE COURT: Can't you just tell the man yes? Yes 
Or no? Did you consider it important? 
A Yes, it was extremely important. 
Q Why was it important? 
A The earning power of the company would dictate its 


value and this was rather important in determining whether 


Or not one snare of Mohawk for four of Atron Was, in fact, a 
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fair deal. 

Q On Avril 30, 1971, did you know that Mohawk would 
restate downward its 1970 sales and income figures? 

A No, I did not. 

Q On April 30, 1971, did you know that on the 4th of 
May, 1971, Mohawk would announce changes in its accounting 
practices? 

A No, I did not. 

Q If, on April 30, 1971, you had known that on May 
4, 1971, Mohawk would announce changes in its accounting 
practices which would cause downward restatement of 1970 
sales and income figures, would that knowledge have affected 
the vote of Research and Science Investors or Intercontinentel 
Technology with respect to the merger? 

A It could have. 

MR. DEVINE: JI nave no further questions of tnis 
witness. 
THE COURT: You may cross examine. 

CROSS EXAMINATION 
BY MR. UNGER: 

Q Mr. Wertheim, how many proxy statements have you 
seen that have in bold letters across the front of it that 
the holders of restricted stock of the company that 4s being 


merged are going to get restricted stock of the other company? 
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MR. DEVINE: Objection, your Honor. 
THE COURT: Well, it was opened up on direct : 
examination. I'll permit an answer. 

A | I never stated across the front of it in the first 
instence but the answer to your question is that within the 
proxy statement, I have seen several. : 

Q Tell me what companies, the ones that you have | 
seen. 

A I can't recall offhand. I would have to searcn our 
files. | 

Q Are you aware that Research and Science Investors 


signed a stock subscription agreement at the time it bought 
Atron stock in January of 1969? 

A Yes, I ani. | 

Q Did you see that agreement? Have you seen it? 

4 Yes, I a ia 

Q You are the custodian of the general records of 
Research and Science Investors? 

A Yes, I am. 

Q Incidentally, were you an officer of Research and 
Seience Investors back in January of 1969? 

A No. I was not affiliated with the company. 


THE COURT: When did you become affiliated? 


THE WITNESS: November, 1969. 
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La 2 September, 1969, plecement that were transferred into the 
3 name of Schroeder Trust Company or its nominee, which wes 
4 ITNR's nominee? 
e 
5 MR. DEVINE: I object. All of those documents have | 
6 || been marked here and admitted by stipulation. 
* 28. There is no question as to that transfer. 
8 THE COURT: Well, if there is no question es to that 
9 transfer, why is this man called? 
% . 
10 MR. DEVINE: I called this man just for the very 
11 || basic information I solicited. | e 
e ke THE COURT: He may show the documents that evidence 
13 the transaction if they are in evidence. 
M MR. UNGER: I don't want to see them. I want him ‘ 
e b to tell me what documents he has been talking about in his 
16 testimony. | 
e .. THE COURT: If the documents are tn evidence, and | 
' 
| 
18 | they show the transfer, let's not debate it. ' 
"| Q Did Research and Science Investors get a letter 
{ 
& = of investment intent from ITNR in connection with that 
| , 
7} transaction? 
\ 3 3 : 
f A At the time that the transfer was made -=- actually, 
ae 23 
I can't remember that. I can't remember that. 
4 
Q It didn't, did it? 
25 


eo A I said I can't remember it. 
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2 THE COURT: They are offshore, aren't they? 
3 THE WITNESS: Yes. 
4 THE COURT: Do they have to sign such a letter? 
5 THE WITNESS. Yes, they would. The custodian here 
6 || in New York would have to sign such a letter. If they had 
7 bought it direct, if the company was in existence, let's say 
8 in September, the custodian here in New York would sign the 
° letter. This is what we do on a regular day-to-day basis. 
10 We, in fact, signed the letter for them at that time. 
1 THE COURT: All right. 
3 Q Now, Mr. Wertheim, I think you may have Plaintiff's 
18 Exhibit 18 in front of you, that's the proxy statement. 
* Is there anything in that proxy statement that would 
» indicate to you that Research and Science Investors or ITNR 
* was going to get Mohawk stock on the merger that would be 
free of the restrictions on transfer that were on the Atron 
18 
stock certificates? 
» A ° No, nothing in the proxy statement. 
” 9) Was it your job in April of 1971 to review the 
21 
proxy statements as they came into Research and Science 
22 
Investors? 
23 
A Yes, it was. 
” | 
Q And you also -- 
25 
A I was not the only person that had that responsibility 
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2 but that was one of them. 
® 3 Q And Research and Science Investors also reviewed 
4 proxy statements on behalf of ITNR? 
» 5 A That's correct. 
6 Q And with respect to the particular proxy statement 
7 you have in front of you, the Atron proxy statement, did you 
® 8 review that particular one:? 
9 A Yes, I did. 
10 Q For both Research and Science and ITNR? 
¥ 
ll A Yes, I did. 
W *) I gather you read it carefully? 
& 13 A Yes, in April of 1971 I read it carefully. 
iM Q Let me show you Plaintiff's Exhibit 5 in evidence 
1b and direct your attention particularly to paragraph 7A and B 
P 16 | and also to the letter which is part of that exhibit that is 
W dated January 15, 1969. 
. 8 Have you read that? 
A Not yet. 
THE COURT: What is the question? 
. m A I have read it. 
" Q Were you aware of that particular stock purchase 
» 7 agreement, Plaintiff's Exhibit 5, at the time you read the 
” proxy statement? 
* A Yes. 
i 
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Q Were you aware of the language in paragraph 7A and B 


in that document? 

A ton, I was. 

Q And were you also aware that Research and Science 
Investors had given a letter to Atron which is also part of 


Plaintiff's Exhibit 5, the letter dated January 15, 1969? 


At. Yes. 
Q And you were aware what that letter said? 
A Yes. 


Q In September, 1969, Mr. Wertheim, did ITNR have 
any money? 
THE COURT: What possible difference could it make? 
MR. UNGER: Whether they could, in fact, have 
purchased the stock as the testimony goes, if they didn't 
have money. 
THE COURT: You have to have money to purchase stock? 
Did they have any money? 
THE WITNESS: ITNR as an entity unto itself was in 
the process of raising money. 
Q So, Research and Science Investors paid for the 
stock, it was Research and Science Investors! money? 
A That's correct. 
Q Let me show you Plaintiff's Exhibit 7 and direct 
your attention to the number seven of that document and just 
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ask you to read that. 
Were you aware of that particular document at the 
time you received the Atron proxy statement? 

A Yes. 

THE COURT: Is it a document signed by somebody? 
Who signed it? 

MR. UNGER: It's signed by Research and Science 
Investors, your Honor. 

THE COURT: So they have actual notice of it, don't 
they, whether he was aware of it or not. Let's go on. 

Q Now, the stock that was purchased in the September, 
1969, private placement, was that originally issued in the 
name of Research and Science Investors? 

4 Yes, it was. 

Q And it was subsequently transferred to a nominee, is 
that correct? 

4 That is correct. 

Q Did you find any language in the proxy statement 
that would indicate to you that the conditions of either one 
of those subscription agreements, Plaintiff's Exhibit 5 or 7, 
was being waived by Mohawk in connection with the merger? 

A No, I did not. 

Q Did you find any language in the proxy statement 


that would indicate to you that Mohawk was not going to 
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enforce any rights it may have with respect to those agreement 
if the merger became effective? : 

MR. DEVINE: Your Honor, I »bject to that. 

A No, sir. 

MR. DEVINE: Mohawk w3s not even a party to those 
agreements. 

THE COURT: .Well, I assume he means Atron. 

MR. UNGER: Mohawk on the merger takes all the 
assets and liabilities of Atron. 

THE COURT: You see the questions are argumentative. 
And Mohawk doesn't -- it was MDS-Atron. If they sign a docu- 


ment, they have no reason to think that the document doesn't 


say what it says. 

Q During the per d after the merger ‘became effective 
and when Research and Science Investors learned that the stock 
was not free of restrictions, did it seek any opinion of 
counsel] with respect to obtaining a letter that they could 
sell the stock even though it had the restrictions on it? 

Let me rephrase that. 

After Research and Science Investors learned that 
it had received Mohawk stock that contained a legend and 
bore transfer restrictions, did it seek any opinion of counsel 
with respect to the removal of those restrictions? 


A We had already placed the sale for the shares before 
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we ever received su.* ¢ letter, so it's almost impossible 
to answer the question. 

THE COURT: Well, there came a time when you found 
that there was a problem with the legend on the securities, 
isn't that so? 

THE WITNESS: Yes. 

THE COURT: And all he is asking you is when that 
came to light, did your company do anything about attempting 
to obtain an opinion of counsel which would permit you to 
sell free of the restriction, isn't that the question? 

MR. UNCSR: Yes. 

THE COURT: Can't you answer that? Can't you answer 
it yes or no? 

THE WITNESS: No. 

THE COURT: All right. I am going to have to 
break for the day. Is there anything more for this man? 

MR. UNGER: Just a very few moments. 

( Pause ) 

MR. UNGER: No further questions. 

THE COURT: Any redirect? 

REDIRECT EXAMINATION 
BY MR. DEVINE: 
Q When in 1971 Research and Science Investors learned 


that there were restrictions on the Mohawk stock which it had 
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received in the merger and you have just testified that 

at that time no opinion of counsel was soOughs with respect 

to a sale of that, had you by that time, meaning Research 

and Science Investors, received the May 26, 1971, letter 

from Mohawk which indicated that there would be a registration 
statement for the shares? 

A Could you say that again, please? 

(Record read) 
THE COURT: Reframe the question. 
Q I show you Plaintiff's Exhibit 20 for identification 
which is a letter of May 26th and I ask whether Research and 
Science Investors received a copy of that letter. 
Bs Yes, we did. 
fQ And was that how Research and Science Investors 
learned that the Mohawk stock received by it in the merger 
was restricted? 
A That is correct. 
Q And does that letter indicate that Mohawk would 
register that stock for sale? 
THE COURT: Please. It speaks for itself, the letter. 
MR. DEVINE: Ne further questions. 
THE COURT: Anything further? 

RECROSS EXAMINATION 


BY MR. UNGER: 
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vy Q Did you in the course of time that, Research and 
» 3 Science Investors held the Atron stock, receive the various 
r 4 reports published by Atron with respect to its annual reports, 
» 5 proxy statements and so on? 
6 A Yes, we did. 
7 THE COURT: All right. 
bo 8 You are excused. 
9 (Witness Excused) | 
10 THE COURT: 9:45 Wednesday morning, gentlemen. | 
. ll (Court adjourned ) | 
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MR. DEVINE: I only did this for the witness' 

convenience, your Honor. 

Q On April 19, 1971, were you Mr. Le Landais' secretary? 

n Yes, I was. 

Q Now, you are looking at Plaintiff's Exhibit 29 
marked for identification and I would ask that you direct 
your attention to the line on that page which is marked with 
an "X" inside a circle. Would you tell us, please, what the 


name is which appears on that line and what the shorthand 


is that appears after the name? 


A The name is Stoutenburgh and the shorthand reads, 

"Re: Proxy material." 
THE COURT: Re, R - E? 
THE WITNESS: -That's right. 

Q Did you keep this page of Mr. Le Landais' diary in 
the regular course of your duties as his secretary on April 
19th of 1971? 

A Yes, I did. 

MR. DEVINE: I have no further questions. 

THE COURT: Any cross examination? 

Is this an entry you, yourself, made? 

THE WITNESS: Yes. 

THE COURT: ° Did you make it as a result of something 
ire Le Lonasita told you at or about:the time you made the entry? 
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THE WITNESS: No, sir, I made it as a result of 
what the gentlemen, Mr. Stoutenburgh, said to me on the tele- 
phone - 
THE COURT: Does this show a call from Mr. Stouten- 
burgh to Mr. Le Landais? 
THE WITNESS: Yes- 
THE COURT: You may cross examine. 
CROSS EXAMINATION 
BY MR. UNGER: 
Q Tals is a call from Mr. Stoutenburgh to Mr. 
Le Landais? 
A Yes, sir. 
Q Was Mr. Le Landais. there when the call came in? 
A I don't recall. 
MR. UNGER: No further questions of the witness. 
THE COURT: Let me understand this clearly. Mr. 
Stoutenburgh called and you answered. Is that what happened? 
THE WITNESS: Yes. 
THE COURT: You and :Mr. Stoutenburgh had a conversa~ 
tion? 
THE WITNESS: Yes, sir. 
THE COURT: What was the substance of the conversa~ 
tion? 
THE WITNESS: Mr. Stoutenburgh called and asked for 
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| 2 Mr. Le Landais and said he wanted to speak to him with regard 
ies 3 to proxy material. 
4 THE COURT: You said thank you, I will tell him? 
e 5 THE WITNESS: Yes. 
6 THE COURT: And that is the end of it? 
7 THE WITNESS: Yes. 
af! 8 THE COURT: Anything further for this witness? 
9 | MR. DEVINE: No, your Honor. 
Py 10 THE COURT: You may step down, Miss Kane. 
l (Witness Excused ) 
2 MR. DEVINE: Your Honor, I call Richard Karpen. 
: 
e BiRICHARD LL. KARPEN, called as a witness 
4 on behalf of the Plaintiff, having been first duly 
e 15 sworn, was examined and testified as follows: 
16 || DIRECT EXAMINATION 
7 || BY MR. DEVINE: 
e 6 Q Mr. Karpen, are you employed at the present time? 
| 19 A Yes, sir. 
| * Q By whom? 
\@ 21 
A Mohawk Data Sciences Corporation. 
Q When did you begin that employment? 
Fi A Well, August, '67. 
Q From January ist of 1971 through April 30, 1971, 
were you a director of Atron Corporation? 
@ 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


% 


10 


11 


18 


19 


yz ff 8 8 


239a | 


rd-lf Karpen-Direct 178 
A January 1, 19 which? 
& ‘71. 
o Through what? 


¢ April 30, '71. 


A Yes, sir. 
Q During that same period, were you also an officer 
of Mohawk? 


A Yes, sir. 
Q And what office did you hold at Mohawk during 
that period? 
A That meitetin period of time I was executive 
vice president of the manufacturing and engineering group. 
Q Can you recall how many directors' meetings of Atron 
you attended dur’ng your tenure as a director? 
A { think it is around three or four but I cannot 
sit and guarantee that statement. 
C ei any of those meetings held at the offices of 
Mohawk? 
A Not to my knowledge 
Q During Mohawk's fiscal year, which ended in 
1971, did you receive reports on the rate at which leases on 
Mohawk eects were terminating? | 
MR. UNGER: Objection, your Honor. 
THE COURT: Hasn't it already been testified to 
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THE COURT: Read the question back, please. 
(Record read) 

A I received reports, verbal-type reports that, yes, 
we ae certain type of equipment that we were selling to 
third party leasers and obviously I am knowledgeable about 
termination of MDS leases in any case in user applications. 

Q Do you recall at what rate during fiscal 1971 
leases were terminated? 

A No, sir. 

Q Do you recall whether the rate of termination 
exceeded Mohawk's expectations? 

A I can't answer that. I do not know. 

Q During Mohawk's fiscal 1971, were you present at 
any conversation at which a change of Mohawk's fiscad.year 
was discussed? 

A During 1971? 

& Fiscal 1971. 

A Well, define that beyond April -- at the board of 
directors! meeting in June, I did, in 1971, yes. | 

Q Were you present at any conversation before that 
June board meeting at which the change in Mohawk's fiscal year 
was discussed? 

A No, sir. 


q When did you learn that Mohawk had changed its 
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fiscal year 1971? 
A At a board meeting. 
Q Was that the June board meeting? 
A That's right. 
Q You did not know it before that time? 
A I did not. You know, the board of directors 
usually requires approval of things. You have to pass a 
resolution to pass certain things on the board of directors. 
The changing took place at a board meeting. It was approved. 
Q Mr. xerpens I én showing you the third page of 
Plaintiff's Exhibit 16 which are the minutes of a board 
meeting of Mohawk in March of 1971 which recite your presence 
Read the last paragraph of that page. The question is: does 
that refresh your recollection as to whether or not you were 
party to any discussion prior to June of 1971 involving the 
possible change of Mohawk's fiscal year? 
fh The fiscal year, yes: Should we change the fiscal 
year? Yes, that is a possibility. We did discuss things 
like that. | a 
THE COURT: You have no question but that those 
minutes are correct, do you? 
THE WITNESS: That is correct. 
THE COURT: If the minutes show the man was present 


and it was discussed, I don't need any more evidence on the 
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subject. 

Q Do you recall at the March 1971, be ird meeting of 
Mohawk what was said about the reasons for considering a 
change in the fiscal year? 

A If there was anything said? No, I really don't 
think I recall too much of the discussion. 

THE COURT: Why did they change the fiscal year? 
THE WITNESS: I think it had something to do with 
the merger of Atron, possible merger of Atron into MDS. 
I am not knowledgeable on all the facets of finance. I am 
vice president of engineering and manufacturing. I don't 
pay too much attention to the financial aspects. I am the 
expert in the technical areas. 

Q During Mohawk's. fiscal 1970 and 1971, were you 
aware of Mohawk's method of accounting for sales of equipment 
which previously had been leased? 

bh Yes, I think so. Yes. 

Q Prior to April 30th of 1971, had you had any discus- 
Sions with anyone concerning the appropriateness or propriety 
of that method of accounting? 

A Not that I am knowledgeable of, sir. 

Q Prior to April 30th of 1971, did you know that 
ir. Wells and representatives of S. D. Leidesdorf were dis- 


cussing the appropriateness of this method of accounting? 
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A No, sir. 

@ Prior to April 30, 1971, did you know that Mohawk 
was considering setting up reserves for certain accounts 
receivable, inventories, and off-rent equipment? 

A I believe I can recall some discussions on it but 
no action or anything to that extent. Yes, I think I dco 
recall some discussions there, but that's about all I can 
tell you. 

Q Do —_ recall who was involved in those discussions? 

A Well, I think all I've heard is that there was a 
meeting of that sort. I was not on the executive committee. 
It may have happened in an executive committee meeting. I 
am not a member of the executive committee. I am an alternate. 

Q Between January 29, 1971, and April 30, 1971, did 
you know approximately what percentage of Atron's outstanding 
common stock was restricted as to transfer? 

A To state a number exactly, no. I know there were 
certain restricted stock. I don't know what the percentage 
was. 


Q At that time in early 1971, did you know whether it 


jj waS more or less than 50 percent of the outstanding stock? 


A I will make an’ assumption. I think it was more but 


I do not know. 


Q Between January 29, 1971, and April 30, 1971, did 
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you have a belief as to whether the holders of Atron restricte 
stock would receive freely transferable Mohawk stock if the 
merger was approved? 

A Say that question again. 

THE COURT: Read the question back, please. 
(Record read) 

A To my knowledge, no- Furthermore, if we're on 
the subject of legend stock, happening to know a bit 
about the bien Corporation, having most of those people being 
my friends in Undves and knowing a few things about stock, 
but not that much, being an engineer type, I know that it's 
normal to take maybe three years, and a lawyer or something 
has to approve or S.E.C. has to approve to take that 
legend off. So my comment to you is I wouldn't even 
consider such things as that. That's all I know. 

Q Well, is it a fair statement of your testimony 
that in this January to April, 1971, period you had no 
belief, yes or no, as to whether free stock would be issued 
to holders of restricted Atron stock? 

A I had no idea one way or the other. I would have 
made the assumption they would not get free stock. Just 
knowing the laws and comm n practice, S.E.C. 

Q Did you discuss this subject with anyone during 
this period? 
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A No, sir. 

Q Did you consider this subject during that period? 

A No, sir. 

Q Did there come a time when you learned that holders 
of Atron restricted stock did not receive freely transferable 
Mohawk stock in the merger? 

A Well, I guess when you asked me the question in 
the Kiinnasetin I did. I didn't pay much attention to it 
prior to that. 

Q When you learned that Mabinn was to. restate down- 
ward: its 1970 and 1971 sales and income figures, did you take 
any action as a director of Atron? 

MR. UNGER: Objection, your Honor. 

THE COURT: Well, it assumes a state of facts not 
in evidence. There came a time obviously when he learned 
they were going to do that. 

MR. UNGER: There is no testimony as to when though. 

THE COURT: That's right. Objection is sustained. 

Q When was it that you learned that Mohawk was to 
restate downward certain 1970 and 1971 figures? 

A At a board of directors' meeting. 

THE COURT: He asked you when, when. 

THE WITNESS: At a board of directors' meeting, June 
the board of directors' meeting in June, 1971. 


# # # 
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2 Q At the June, 1971, meeting of Mohawk's board, was 
, 3 the discussion concerning change in accounting methods in part 


4 based upon a similar situation that had occurred with respect 


5 to Memorex? 


J 
6 A There was -- 
7 MR. UNGER: Objection, your Honor. The witness is 
» : 8 || characterizing a Memorex situation. 
8 THE COURT: It's more than that. It's after 
10 April 30th and if it's in the directors' minutes I don't know 
: 11 || why die ae wasting your time. pay 
e - MR. DEVINE: It's not in the minutes but 
by 18 this witness testified at pretrial about it. 
c.. THE COURT: I will let him answer. 
5 A There was a discussion in the board of directors' 
' s meeting about third party leasing and that we did sell equip- 
" ment to third party leases and took it as a sale. 
= THE COURT: This was in June? 
” THE WITNESS: In the June board of directors’ 
sia meeting, MDS board of directors‘ meeting. 
° " We did discuss the accounting practices or 
” principles, whatever you want to call that, and the problems 
° " H they sii having and their position regarding Memorex, 
” ilemorex's wholly owned leasing subsidiary where the manufacturing 
" group sold equipment to a subsidiary of their own at full 
a 
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book value and then they would remarket, and they took it 
as a sale. The accounting principles board said this is 
kind of like one of those gray areas like a "no no." 
Should we, Mohawk, do that kind of a thing, and we said we 
are @ more conservative company than that and we should not 
do those kinds of things. I think that was part of the 
Situation that decided at that meeting we should take them 
not as sale but lease and, therefore, restate. 

& ewe it that described the Memorex situation? 


A Mr. Wells. 


Q Mr. Wells? 
A Yes, very briefly. That was in the papers anyway, 


all over the trade journals. You don't have to go through 
@ lenthy discussion on it. It was all across all the 
papers, technical journals for six months. 

Q Six months prior to June? 

A I am making an assumption. At least I ws aware 
of that kind of thing for at least six months. 

Q At the June, 1971, board meeting, was the dollar 
impact of the proposed changes discussed? 

A Briefly, yes. 

S) What, to the best of your recollection, was the 
impact? 


4 I believe it was around a million and a half ora 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


10 


11 


18 


19 


zn & 8 B 


rd-1f 


million dollars, 


248a 


Karpen-Direct 190 


in that range. 


Q Of net it -:..? 


A Yes. 


Q . One last question, Mr. Karpen. 


Did you as a director of Mohawk vote on the proposed 


merger agreement between Atron and MDS-Atron? 


A Yes. 


In the sense I was at the meeting and they 


called for any negative responses. I did not respond and, 


therefore, I voted for the merger of MDS and Atron. 


MR. 


THE 


MR. 


Honor. 


THE 


THE 
MR. 


PIERRE 


DEVINE: 


COURT: 


UNGER: 


COURT: 


COURT: 


DEVINE: 


J. 


‘No further questions. 
Any cross examination? 


No questions of the witness, your 


You are excused, Mr. Karpen. 
(Witness Excused ) 
Call your next witness, please. 
I call Pierre Le Landais. 


LE LANDATIS, called as a 


witness on behalf of the Plaintiff, having been first 


duly sworn, was examined and testified as follows: 


THE 


COURT: 


(Recess ) 


THE 


COURT: 


DIRECT EXAMINATION 


We will take a very brief recess. 


Proceed. 
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BY MR. DEVINE: 

Q Mr. Le Landais, what is your present employment? 

A I am a managing director of Radix Organization, 
Incorporated, 375 Park Avenue. R-A-D-I-X. 

Q Very briefly, what is the business of that company? 

Bf That provides investment banking services, specializ 
ing in developing, structuring and carrying through what you 
might call nigh risk, high reward private investments for 
sophisticate. investors. 

Q I should ask you, you are one of the plaintiffs 
in this case. Is that correct? 

A I am, yes, on my own behalf and on behalf of my 
company, Pierre J. Le Landais and Co., Inc. 

Q What is your association with that corporation? 

A Pierre J- Le Landais and Co., Inc., was initiated 
by me in 1965 to provide the same services as Radix when I 
Operated on my own, and since then it has been dormant except 
that it holds a few investments. 

Q I believe you have before you Plaintiff's 
Exhibit 29 for identification. Is that page marked April 
19th, Monday, is that the original of the diary page for 
your usiness affairs on April 19, 1971? 

A That's correct. 

THE COURT: That has already been proven to my 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


a 


% 250a | 
1 m-1f Le Lindais-Direct 19< 
2 sat'sfaction. Please don't give me cumulative evidence 
% 3 here. Time is precious in this court. You already had a 
4 witness who came up here and identified this diary, told 
5 about the entry. She wasn't cross examined. It's not in | 
" 6 || issue. I will find it's his diary. Please. | 
7 MR. DEVINE: I offer Plaintiff's Exhibit 29 in 
o 8 evidence, your Honor. 
9 MR. UNGER: Objection. 
10 THE COURT: Overruled. 
© xx ll (Plaintiff's: Exhibit 29 received in evidence. ) 
2 Q In late 1968 and early 1969, what employment did 
e you have? 
.u A I was then a voting stockholder, which is the 
equivalent to being a partner, vice president, director of 
bd a firm by the name of Stralem and Co., Inc., members of the 
a New York Stock Exchange. 
i " © At about that time, late 1968, early 1969, did 
» you learn of Atron Corporation? 
& Yes, I did. 
a = Q And how did you learn of that corporation? 
7 A Through Mr. John Halsey. 
” Q ‘In January of 1969, were you involved in a private 
7 ” piacement of Atron Corporation common stock? 
- A I did a private placement on behalf of Stralem and 
Re 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, KEW YORK, N.Y. CO 7-4560 


iy 


L) 


cs 


a 


10 


11 


17 


& 


x © 8B BS 


251a 

rd-if Le Londais-Direct 193 
Co., S-T-R-A-L-E-M. 

Q Did certain of the plaintiffs in this action 
purchase A*ron stock in that placement? 

A Yes. 

Q What employment did you have in September of 1969? 

A I had tecome a partner of a firm by the name of 
Hamerschlag, Borg and Co. 

« In September of 1969, were you involved in a second 
private placement of Atron common stock? 

AB I ; managed that second private pizsement on behalf 
of Hamerschlag,. Borg and Co. 

Q Did one of the plaintiffs in this action purchase 


Atron stock in that placement? 


A Yes, it did. 


4 


And which one of the plaintiffs? 
A Intercontinental sean and Natural Resources.' 
Q At the time of that placement, did Aton have 
knowledge that the purchaser of that stock was Intercontinenta 
Technology and Natural Resrouces? 

MR. UNGER: Obgection. 

THE COURT: I will allow that. You can cross 
examine him as to how he had his knowledge. This man was an 
Atron director at that time. Is that so? 

THE WITNESS: That's correct. 
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*} I show you Plaintiff's Exhibit 32 for identification 
I ask if that is a true copy of a letter which you received 
on or about September 17, 1969. 

A It is. bs 


Q To the best of your knowledge, did Joseph Stoutenbur gh at 


sign that letter in the margin? 

A He did at the closing. 

MR. DEVINE: I offer Plaintiff's Exhibit 32 in 
evidence, your Honor. 

THE COURT: - Is there an objection?: 

{R. UNGER:: No objection, your Honor. 

THE COURT: It will be received in evidence. 

(Plaintiff's Exhibit 32 received in evidence. ) 

-Q You have testified as to two private plzcements . , 
of Atron common stock. Was the stock purchased by the 
plaintiffs in this action 4n those two placements restricted 
in any way? 

A It was. 

Q And were ’ 2 certificates legended? 

A They were. 

Q Did the restriction on the stock purchased by the 
plaintiffs have to do with the transfer, transferability of 
the stock? 

A Well, basically when a stock is legended, the way 
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these certificates were, it means that the purchaser purchases 
for investment purposes only and that he cannot make 4 public 
sale or public distribution or public disposition except 
under certain circumstances which are fairly well prescribed. 

Q In 1969, were you a member of the Atron board of 
directors? 

A It. depends when in 1969. I think I became a 
director of Atron in March of 19 -- I think in March of 1969. 

Q When did you resign? 

A June 16, 1970. . 

Q During the time that you were on the board of Atron, 
did the Atron board ever formally discuss a merger with 
Mohawk? 

A Well, first much to my -- 

THE COURT: Can't you answer yes or no? You 

either discussed or didn't, while you were a director. 

A There were no formal board of dtvectors' meetings. 

Q After you left the Atron board of directors, 
did there come a time when you heard of a proposed merger 
between Atron and MDS-Atron? 

A Repeat that question, please. 

THE COURT: There is no question eventually he 

heard of it, is there? 


MR. DEVINE: No. 
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THE COURT: Let's go on to something that is in 


When did you first hear of a proposed merger 


between Atron and MDS-Atron? 


A 


I didn't hear about it. I read about it in 


February, 1971, in the Wall Street Journal. 


Q 


In the weeks immediately following your learning 


of this proposed merger, were you in favor of it or against 


it as a shareholder? 


A 


I had no opinion until I asked my analyst at 


Merkin & Co..to give me a report on Mohawk. 


Q 


A 


Q 


A 


Did you obtain such a report? 
Yes, I did. 
Approximately when? 


I think that the report was dated February 6, 1971, 


something like that. 


Q 


After you obtained that report, did you then have 


an opinion favorable or unfavorable as to the proposed 


merger? 


A 


Well, I had very mixed reactions. First, the report 


I had asked the analyst at Merkin & Co. to give me was a 


Inegative report on Mohawk and obviously inasmuch as the 


merger proposal called for us to approve a merger of Atron 


into Mohawk and Mohawk was a very -- Atron was @ small company, 
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we were basically asked to convert our investment into another 
company. So that there was no longer an investment in Atron. 
So I had to look at the long-term prospects for an investment 
in Mohawk. The report was negative and, therefore, from that 
point of view I was against the merger. 

Second, taking into account the posture of Mohawk 
in the market place, I mean the market place from the point 
of view of distribution, manufacture and generation of equip- 
ment in that industry, Mohawk was not a very good investment. 

So from that point of view. I was against the merger. 

On the other hand, my business consists of seeing 
that the private investments that we made at some point 
Or another are turned into a more liquid form of investment. 
So from that point of view I was somewhat interested. 

Another reason why I was against it -- or my 
reaction was against the merger at the outset was that I 
felt that the ratio of exchange between Atron and Mohawk 
was much too much in favor of Mohawk. 

Q: I have put in front of you Plaintiff's Exhibit 27. 
Is that report which is annexed to the covering letter as 
part of that exhibit the report which you have been testifying 
about? 

A That's correct. I guess I got my dates a little 
bit mixed up there. The report is dated February 3, 1971. 
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Q To whom did you send that cover letter and a copy 
of the report? 

A I sent the covering letter and report to all the 
people that had participated in the first and second private 
Placements, and also to those people who had purchased some 
shares from the first group. Excluding from the mailing, I 
think, the people that were really associated with Atron 
and Mohawk, bhccause I assumed that they had made -- I mean 
they knew more about the circumstances of Mohawk and Atron 
than I did or that my inane did. 

Q In the period from 1969 through April 30, 1971, 
did you have occasion to speak with Mr. LePow on investaent 
matters? 

A Many times. 

XX And with Mr. Ludt? 

A Many times. 

Q And Mr. French? 

A Many times. 

Q Did these coverings include discussions of the 
proposed merger between Atron and MDS-Atron? 

A Yes, it did. 

Q Subsequent to February 5, 1971, was your attitude 
regarding the proposed merger modified in any way? 


A Well, I think that it was modified to a certain 
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extent. As I said, at the beginning I was more looking 

at the merger from the point of view of long-term investors. 
And as time went by I became more interested from the point 
of view of those investors that were included in the first 

and second private placements from the short-term aspects, 

and felt that under market conditions, economic conditions tha 
prevailed at the time, that:. the proposed merger provided them 
a way to convert their shares of Atron, which were restricted, 
into free shares of Mohawk which they could sell upon the 
effective date of the merger. And I felt that since I had 
put them on notice that our views or my views with regard 

to Mohawk were rather negative, it would be up to them at 

that point to make a decision as to whether they want to 
remain long-term investors or not. But at least they would 
be provided with a way of liquifying their investments. 

MR. UNGER: I would move to strike most of that 
testimony, your Honor, on the grounds that I don't think it 
was responsive to the question. 

THE COURT: Well, is there any question that he 
could have elicited it from the witness if he framed a 
different question? Because if I grant your motion we will ... 
get five more questions and the answer will come out. 

This is your subjective thinking that you have 


testified about? 
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THE WITNESS: Yes. 

THE COURT: All right, let us go on. 

@ I show you Plaintiff's Exhibit 18, which is a 
copy of the Atron proxy statement. Did there come a time 
when you received a copy of that proxy’ statement? 

& That's correct. 

Q Do you recall when you received it? 

A I don't recall exactly the date upon which I re- 
ceived it. I know that as of the day I had my telephone 
conversation with Mr. eases hiedeaients on April 19, 1971, I 
was not in possession of the proxy statement. And as a matter 
of fact, on that same day of April 19, 1971, I sent out another 
communication to the participants in the private placements 
and I remember very well that I dictated that communication 
without having the proxy material in my possession at that 
time. 

MR. DEVINE: Your Honor, that einteacthn that 
the witness is referring to seems to be out of order in the 
exhibits. I will find it and at that appropriate time and -- 

THE COURT: It is already in evidence. You can 
come peck to it. 

Is it already in evidence? 

MR. DEVINE: Yes, it is, your Honor. 

Q Do you have nes doubt that shortly after April 19th 
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you did receive a copy of the proxy statement? 
7 I have no doubt about it. 
Q After you received it, did you read it? 


A Quite carefully, yes: 


Q As you read it, did the proxy statement say anything 


specific as to whether holders of Atron restricted stock 


8 would receive freely transferable Mohawk stock if the merger 
9 || was approved? 
10 MR. UNGER: Objection, your Honor. The document 
11 speaks for itself. - | | 
THE COURT: Yes, sustained. The document speaks 
for itself. He may be asked whether he looked for anything 
.14 


on that subject. 

Q Did anything in the proxy statement -~ 

A I looked for something on that subject but I couldn' 
find anything specific. 


Q Did anything in the proxy statement confirm your 


& 


understanding that the Mohawk stock would be freely transferable? 

A Certainly did. 

Q And would you tell the Court as priefly as possible 

2 what portions of the proxy statement confirmed that understand 

23 ing? 

a A Well, if you look at page five, it tells you first 

% that the conversion of Atron shares {nto Mohawk shares will 
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occur automatically and without any further action on the 
part of Atron shareholders. It's an automatic conversion. 

The second point, it says that the merger will be 
terminated or abandoned in the event, and the second event 
is that the Mohawk common stock to be issued in connection 
with the transactions contemplated by the agreement of 
merger is not listed on the New York Stock Exchange. 

Now, per se when you say that the stock is listed 
on the New York Stock Exchange, it is a freely marketable 
security. It de tvests marketable unless the holder of 
that security has agreed in writing that it is not freely 
transferable. And Mohawk and Atron must have known that 
because they made the requirement of certain holders of 
Atron stock that their stock would not be freely transferable. 
And you can see that at page five under item number three, 
Mohawk doesn't have to go through with the merger in the 
event it doesn't receive shares from -- to e received by such 
persons in connection with the merger. 

So when you put all this together it assumes that 
all of the shares that you are going to receive are going to 
be freely marketable and tradable on the New York Stock Ex- 
change. 

Q You referrec in your testimony to a letter which 


you wrote dated April 19, 1971. Did you write that letter 
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after you had a discussion with Mr. Stoutenburgn? 

A I did. That is the only thing that triggered my 
writing the letter. 

Q Before we come to April 19th, in the perioc from 
Januery 29, 1971, when the proposed merger Was announced, 
through April 30t > 1971, can you recall on how many 
occasions yu spoke with Mr. Stoutenburgiabout the proposed 
merger? 

a This is from the date that the merger was announced 
to April 9th? 

Q April 30th. 

A The anversations that I will recall specifically 
4s that immediately after the merger was announced I refrained 
from calling Mr. Stoutenburgh until I had some idea as to 
what my analyst's at Merkin & Co. reaction with regard to 
Mohawk would be. So I must have called him -- as a matter 
of fact I remember that I sent the communication to the 
participants in the private placement first, without talking 
t Mr. Stoutenburgh. So it must have been around the 
end of the first week in February that I called Mr. Stoutenburgn, 
inasmuch as I was deeply {nvolvead in Atron and its finding 
in its early days -- 

THE COURT: You see he only asked you how many 


times you spoke to Mr. Stoutenburgh. 
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THE WITNESS: I am trying at the same time to 
recall approximately when -- 

THE COURT: What is the answer, you spoke to him 
twice, three times, four times, how many times? 

THE WITNESS: That conversation, I saw Mr. Stoutenbu gh 
in the office a few times. 

THE COURT: Please, Mr. Le Landais- Your own 
attorney has asked you how many times you spoke to him between 
the date the merger was announced, the proposed merger, 
and April 30th. “And there is an answer for that. ‘ene anever 
4s a number. Twice, three times? 

THE WITNESS: I have to guess, your Honor. 

THE COURT: Don't guess. Let's go on to another 
question. 

THE WITNESS: I'd say about five times maybe. 

Q You have described already 3 phone conversation 
early in February: Did there come a time when you had a 
meeting with Mr. Stoutenburgh in that same time period? 

A- Well, he came to the office at Merkin & Co. where 
John Halsey was employed a few times, *nd I saw him there on 
a very casual basis. We discussed the merger briefly, but 
we didn't have any formal meetings. 


Q In either of the two conversations you have mentioned 


in early February of 1971, did you discuss with Mr. Stoutenburgh 
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whether holders of Atron restricted stock would receive 
freely transferable Mohawk stock if the merger wac approved? 

B At the beginning, as I said -- 

THE COURT: Yes or no, did you? We have to get 
along here, gentlemen. He has asked you a question that 
calls for a yes or no answer. 

THE WITNESS: At his first telephone conversation 
I don't think I brought up the subject. 

Q When you met Mr. Stoutenburgh in the offices of | 
Merkin & Co., did the subject come - 

A It did. 

Q And what was said? 

4K That the holders of Atron stock would receive 
free stock of Mohawk. 

Q What was Mr. Stoutenburgh's position with Atron 
at that time? 

A He was president of the company and a director. 

Q Moving now to April 19th, we have had some 
preliminary testimony about a conversation with Mr. Stouten- 
burgh on that day Will you please tell the Court what you 
recall having been said in that conversation and by wkom it 
wes said. 

A Mr. Stoutenburgh said, "Pierre, I would like you 
to do m. a favor." 
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I said, "What can I do?" 

He said Ladenberg-Thalman was against the merger 
and he was afraid that unless he received enough proxies, the 
merger would not go through. fnd he said, "If you really 
want your participants in your private placements to receive 
their free stocx, you had better canvas them and get them 
to send tl-ir proxies in voting in favor of the merger." 

Q Was anything more said to the best of your 
recollection? 

A I mean that's what I recollect of the conversation. 

Q After April 19, 1971, but oefore April 30, 1971, 
did you have any discussions with either Mr. LePow, Mr. -udt 
or Mr. French which related to the proposed merger in any 
way? 

A Yes. 

Q Did you speak with all of those gentlemen at 
different times? 

A Yes. 

Q And did you relate to all of those gentlemen the 
substance of your conversation with Mr. Stoutenburgh? 

fh Yes. 

Q | Very briefly, who is John Halsey? You have 
mentioned him once or twice in your testimony. 


A John Halsey used to work for me. 
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Q Was he employed by Merkin & Co. in the period from 
January, 1971, through April.of 1971? r 


A I believe so. He was on January 29th, but I am 
not too sur> that he was still on April 30th. I know that 
he left Merkin & Co. at some point. I don't know the exact 
date. 

Q During his emp?.oyment at Merkin & Co., were you 
his superior? 

A Yes. 


Q bid he report to you? 


Q In the January to April, 1971, period, did you 
know Mr. Halsey's relationship with Mr. Stoutenburgh? 

A I knew that he was his brother-in-law. 

Q In the January to April, '71, period, did you 
discuss with Mr.Halsey the proposed merger of Atron and 
|) MDS-Atron? 


A Many times. 


| 


QQ. Did you discuss with him whether hoiders of restricted 
Atron stock would receive freely «-nsferac > Mohawk stock? 
A Yes. 
MR. UNGER: Objection. ae ts Leading the witness. 


THE COURT: He is leading the witness, but you see 


if it is not in issue let's go ahead with it. 
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MR. UNGER: I think some of this is in issue. 
THE COURT: How is 4t binding on the defendants 
if he talked to Halsey? 
MR. DEVINE: He was 4 paid solicitor for Atron- 
THE COURT: Was he? 
MR. UNGER: He was, your Honor. 
“HE COURT: During that period? 
MR. UNGER: During the period after April 16th. 
THE COURT: It is leading but I will let it be 
answered. Let's try and make the questions concise and 
simple so they can call for simple answers. . 

Q ‘Did you discuss that sub ject with Mr. ee 

A About what, he being the proxy solicitor? 

a Did you discuss with him at all what kind of stock 
would be received by holders of Atron restricted stock? 

A Many times. 

Q what was said, give us the substance as briefly 
as possible of what was said in those conversations. 

A John Halsey had personally 4 fairly large investment 
in Atron stock. I believe at the time that he purchased it 
he went into personal debt to do so- 

Q Don't give any background. Just tell us what was 
said, if you can recall, rather than give background in- 


formation. 
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A He wanted that stock to be free for himself and 
for everybody else also. 

THE COURT: Just tell us what he told you. 

THE WITNESS: He told me that the stock would be 
free. 

Q In the period from January, 1971, through 
April 39, 1971, did you have any knowledge that Mr. Halsey 
was a paid proxy solicitor for Atron? 

A None whatsoever. 

Q At any time during that vevtinn 06 behalf of 
Merkin & Co. did you give him permission to solicit 
proxies fur Atron? | 

A I certainly did not. 

MR. UNGER: Objection, your Honor. There is no 
testimony he was employed during the period when the proxy. 
solicitation material went out. 

THE WITNESS: He was employed. 

THE COURT: Wait just 4 moment. 

MR. UNGER: ‘He was employed by Merkin during that 
particular period. 

MR. DEVINE: I withdraw the question. 

‘ THE COURT: I am afraid I don't understand the 
purpose of the question. 

THE WITNESS: It 1s a violation -- 
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THE COURT: You keep quiet. 


210 


You are a witness 


here. You keep quiet unless you are directly addressed 


by the Court or the attorneys. 


MR. UNGER: The question assumes that Mr. Halsey 


was employed by Merkin in the period after the proxy solicita- 


tion went out. 


THE COURT: Well, Merkin is not a plaintiff here, 


is it? How is this relevant? 


MR. DEVINE: I withdraw the question. 


THE COURT: It is withdrawn. 


else. 


Let's go on to somethin 


Q On April 30th of 1971, did you believe that Le Landals 


& Co. was going to receive unrestricted Mohawk stock as a 


result of the proposed merger? 


A I did. 


Q When did you first learn that the Mohawk stock 


to be received by Ie Landais and Co. as a result of the 


merger would be restricted? 


A - Must have been around the 15th of May, 1971. 


Q And how did that come to your attention briefly? 


A Briefly, the transfer agent which was appointed 


for the exchange of shares wasn't doing anything in transferring 


‘the shares, and my back officers reported to me they hadn't 


received any instructions from Mohawk with regard to the 
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transfer of the legend shares of Atron. 

Q How was it that your back office had transmitted 
shares to Mohawk's trans:'er agent for transfer? 

A First I wanted to transfer the shares that were 
owned by Pierre J. Le Landais & Co., Inc., and also 
Mr. John French of Research and Sciences Investors had told 
me that he wanted to sell some shares and I think he had 
evades given me some orders to sell shares of Mohawk that 
he was going to get upon the conversion of these Atron 
shares into Mohawk shares. 

Q And the back office of Merkin & Co. had put the 
certificates of Research and Sciences: Investors in for 
transfer. Is that correct? 

A Nechantintng< don't know whether it was handled 
that Research and Sciences sent the certificates to the 
transfer egent with instructions to send them to us, or 
whether Research and Sciences sent the certificates to us 
for transfer. But I know that we failed on certain trades 
that we did for Research and Sciences because we couldn't 
produce the certificates. 

Q Was the Mohawk stock which Le Landais & Co. eventually 
received re: ted? 

A Tt wi 

Q Was it Lependoas 
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A It was. 

Q Did there come a time when the sale of the Mohawk 
stock received by Le Landais and Co. in the merger was 
registered by Mohawk? 

A Yes, it was. 

Q And when did that occur? 

A I believe it was the latter part of August, 

1971. 

Q Did Le Landais ’: Co. sell its. Mohawk stock pursuant 
to that registration statement? 

A First day it could, yes. 

Q Prior tc the merger when you read the proxy 
Statement, did you read the Mohawk financial staterents? 

A I certainly did. 

Q Included in that proxy statement? 

A Yes. 

Q Did you consider the financial information regard- 
ing Mohawk important in considering your vote on the merger? 

A Very important. 

Q Will you state briefly for the Court why you 
considered that financial information to be inportant? 

A Well, I considered it very important because when 
you are in the business of trying to value marketable 


securities, you look at the company's operations and results 
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from operations, and ir most cases the stock is valued 
according to the progression of the business and the profit- 
ability of the business. And Mohawk showed a certain trend 
in both revenues and earnings which was impressive and 
which, therefore, could support a fairly high price earning 
ratio. 

Q On April 30, 1971, did you know that Mohawk 
seals ialiticas would restate downward its 1970 sales and 
income figures? 

A I did not. 

Q On-April 30, '71, did you know that on Tuesday 
of the following week Mohawk would announce changes in 
accounting practices? 

MR. UNGER: Objection, your Honor. There is no 
testimony that Mohawk announced changes in its accounting 
practices. 

THE COURT: I thought they did. I enaiet they 
had a conference at King of Prussia and they announced they 
were going to do some things. 

MR. UNGER: Considering doing things. 

THF COURT: And ches ultimately did them, didn't. 
they? ‘ 

MR. UNGER: They did them in the end of June, 1970, 
and announced them in suis: 
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THE COURT: I think that is debatable. 
MR. UNGER: The question assumes a fact. 
THE COURT: Perhaps you ought to rephrase the 
question. 

Q Did you know about any consideration on Mohawk's 
behalf of accounting changes? 

A I certainly did not. 

Cc If you had known on April 30, 1971, of considera-~ 
tion on iilauntti behalf of accounting changes, would that 
have affected your consideration of the merger? 

A It certainly would have. 

Q If you had known on Apsil 30, 1971, that Mohuwk 
had decided to change its fiscal year, if you had known only 
that much, would that have had any affect on your consideratio 
of the merger? ; 

A It would have, yes. 

Q In what way? 

ry Because when 2 company the size of Mohawk, in 
general a company changes its fiscal year it is for very 
good reasons and you want to know what those reasons are 
before you take any actior as important as voting on a 
merger proposal. 

MR. DEVINE: No further questions. 
THE COURT: You may cross examine. 
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CROSS EXAMINATION 
BY MR. UNGER: 
Q Did you testify as a deposition inthis action? 
THE COURT: He did. Let's go on. 
Q Any particular reason why you didn't sign your 
deposition? 
THE COURT: I will deem it signed. Let's go on. 
Ask him does he recall being asked this question and giving 
this answer and state the line and page number. 
Q I sho- you Defendants' Exhibit H for identifica- 
tion -- 
THE COURT: Excuse me. You are not precluded 
from using the deposition. 
MR. UNGER: I will, your Honor. 
THE COURT: All right. 
Q I ask you if you have seen that document before. 
A Yes. 
Q What is that document? 
4 It was prepared by my office and it is a list 
of all of the investors in Atron first and second placement, 
including certain people who purchased stock from the first 
group, from the first two groups. 
Q And is that the list that you used when you 


mailed out your letter or the material on February 5th on 
* * . 
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MR. UNGER: That is what I am going to look for. 
THE COURT: Mr. Unger, if there is a specific page 


in there that this witness has signed or that he is shown 


as marked present, please call it to his attention because 
he is looking through it and it's taking time. 
MR. UNGER: I will have to go through it with 
the index. 
THE WITNESS: I think there is only one meeting -- 
Q@ Let's go through this. 
THE COURT: You will have. to do that during 
recess. If you have a minute book, offer it in e\idence. 
Do you have a corporate minute book of this company? 
MR. UNGER: I have a director's copy of a corporate 
minute book. | 
THE COURT: Offer it in evidence. | : 
MR. UNGER: I will offer it in evidence. 
MR. DEVINE: No objection. 
(Defendants' Exhibit AB received in evidence. ) 
Q Now, Mr. Le Landais, when did you first hear of 
the agreement in principle to merge between Mohawk or a 
Mohawk sbsidiary and hyenas 
A February 1, 1971. 
Q Now, what was the first time with reference to that 


date that Mr. Stoutenburgh told you that the private placement 
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shareholders of Atron would be getting Mohawk shares that 


were free of the restrictions on those shares? 


A I believe it must have been in February of 1971 
sometime. 
© I am going to-read you a series of questions and 


answers and I am going to ask you whether you were asked 
that particular question and whether you gave that answer. 

To save time, I would say these refer not to 
a particular period of time, as far as I can tell, starting 
at page 95 in the questions. 

Were you asked this question and did you give ‘the 
following answer: 

"Did you at any time tell Mr. LePow that he would 
get free stock or his company would get free stock in the 
merger? 

"A I don't recall at that time. I recall su- 
sequently that we were all expecting free stock when it 
started to bounce back from the transfer agent." 

— that question asked of you and did you give 
that answer at your deposition on Junele, 1973? 

A If you are reading my deposicion, I guess this is 
the answer that I gave. 
Q "Q How about Mr. Ludt, you told him he would 


get free stock and, therefore, they should all be in favor 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


16 


7 


rd-1f Le Lindais-Cross 228 
of the merger? 
"A I don't recall conversations of this nature. 
I recall the econvertetions we had in general terms after, 
that we thought we all thought we were going to get free 
stock." | 
Was that question asked of yaand did you give that 
answer? 
h Well, after which date? 
THE COURT: Read him the question and answer again. 
The question is: didyou recall making this answer 
on your deposicvion? 
THE WITNESS: Yes. 
MR. UNGER: Would you Jike me to read it again? 
THE COURT: He says he does recall. 
THE WITNESS: Yes, approximately, yes- 
Q "arter April 30th you were talking about conversa- 
tions after April 30th? 
"A No, before. 
“NR. DEVINE: After April 30th? 
“HE WITNESS: Yes, we were always under the assump” 
tion we were going to get free stock. There was no doubt 
in my mind that we were going to get free stock." 
Were those two questions put to you and did you. 
give those answers? 
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"Mr. French, also? 
"A Yes." 


Did you give that answer? 


"Q He was going to get free stock? 
"A Yes. 


"O What gave rise to this assumption, Mr. 


Stoutenburgh? 


"A Well, the assumption was based on the Jact 


that there was never any differences in the shares that the 


in a merger proposal when one class of stockholder is going 


to be treated different from the other, i+ is explicitly 


explained, and their approval, if they ave going to receive 


securities which are restricted, the approval for the 
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e 18 steckholaers of Atron were going to get, and also usually 


registration has to be specificaliy mentioned." 


Was that asked@ you? 

I cuess. 

And you gave that answer? 
I guess so. 


What kind of stock did you and Pizrre Le Landais 


& Co. have in Atron at that time? 


Av which time? 
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Q Before the merger. You had common stock? 
A Common stock, yes. 


Q Did Atron have any cther kindof stock out than 
common stock at that time, in April of 1971? 

A I don't believe so. There were some warrants and 
options outstanding, I think. No other secu-ities. 

Q "Q So the basis of your assumption was the 
fact that Mohawk said you were going to have one share of 
Mohawk for every four shares of Atron? 

"A Yes."- 
Wes that question asked and did you give that 
answer in the deposition? 

A I assume so. 

Q "Q Tt at was the basis of your assumption, none 
of the material or anything anybody may have said to differen- 
tiate to you as 9 bateen of Atron stock -< 

"A No. I think there was one class of stock- 
holder who was not treated simply as other stockholders. 
There was one class of stockholders who wasmt treated like 
the other stockholders. When the stockholders were a1so 
management of Atron, and I believe as far as they were con- 
cerned the proxy material did say tuey had agreed to certain 
restrictions." 

Did you give that answer to that question? 
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A That's correct. 
Q Now, let me show you number five on that page or 


number three on page five at the bottom of that page --~ 
THE COURT: ‘That is Exhibit 18? 
MR. UNGER: Plaintiff's Exhibit 18, your Honor. 
Q I ask you doesn't that mabigd refer to the con- 


trolling stockholders of stron? 


A There were no controlling stockholders. 
Q Does that refer to the controlling persons of 
| Atron? 


A I don't know. 

Q The insiders? 

A I don't know. .It says from certain shareholders. 
Q Now, I am going to ask you -~ incidentally, Mr. 


Le Landais, were you a direct stocknolder of Atron by April 


30, 1971? 
A No. 
Q When did you cease to have a stockholder, yourself 


personally, having an interest in Astron? 


f I believe I sold the stock that I owned personally 


| to my company in April of 1971. 


Q ° I show you Defendants! Exhibit N in evidence and 
ask you if that reflects the transaction wrereby you divested 
yourself r-rsonalily of the Atronm shares. 
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A It does. 

Q Did you advise Atron of that fact? 

A No, I did not. 

- Q Did you advise Mohawk of that fact? 

A No reason to. 

THE COURT: Just answer yes or no- Don't argue. 
THE WITNESS: I am sorry. No, I didn't. 

Q And didn't you tell Monawk, in fact, that you still 
owned those shares in connection with the registration of 
those shares in August of 1971? 

A From a record point of aie, yes. 

Q At the time that you sold those shares +0 Pierre 
J. Le Landais and Co., did you receive ‘an investment letter 
from that company? 

A It is like switching -- 

Tnt COURT: Can't you answer him yes) or no, you 
received a letter or you didn't. Let's get along. 

A I didn't. 

Q. Now Mr. Le Landais, by February 5; 1971, had you 
formed any opinion as to whether or not the Atro: private 
placement holders would get shares that were free of restric~- 
tions, Mohawk shares free of restrictions? 

BR I think I assumed in my mind that they would, yes. 
But this was not an important factor at that point. 
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Q Now, how about by April 19, 1971, was it an importan 
factor at that time? 

7 Yes. 

Q Well, can you explain to me, and I will show you 
Plaintiff's Exhibit 28 in evidence, why you didn't tell the 
private placement holders who you sent that letter to that 
they were going to be getting Mohawk stock that was free of 
transfer restrictions and that was the reason, a good reason 
to vote for the merger? 

MR. DEVINE: ‘Objection, your Honor; I think he 
testified as to conversations with those people. I don't 
think there is any basis for the assumption that he did not 
tell them. 

MR. UNGER: He also testified that he sent that 
letter out to others on that list. 

(Pause ) 

THE COURT: Objection overruled. 

MR. UNGER: . Can you read the question back? 

(Record read) 

A I didn't think there was a need for it. The 
proxy material spoke for itself. As far as I was concerned, 
4t was just a question of making these people act on the prox 
matertal. 

¢: The merger was going to go through no matter what 
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anybody said. Isn't that a fact? 
A That's not what Stoutenbur-h told me on the telephong. 
Q Now, with respect to tuat telephone call you talked 
about on April 19, 1971, Mr. Stoutenburgh called you? 
A I don't know who called whom. 
Q Well, let me read you this question and this answer, 
and I ask if that-question was given to you and whether you 
gave this answer: 
"Q Do you have any other record which would 
reflect," and that is referring to Plaintiff’= 29, which I 
think is now_in evidence, "Do you have any other record which 
would reflect in any way that conversation with Mr. Stouten- 
burgh on the 19th, e“ther the fact of the conversation or : * 
the substance of it? 
"A No. ‘I remember very well the call because 
I was surprised to get a call from Joe Aidiitnidrak, in view 
of the fact that I didn't expect him to call me and I 
certainly didn't expect him to call me to do hima favor." 
Was that question asked of you and did ya give that 
answer? of 
A That's right. 
Q Are you telling me you don't remember since that time 
whether or not Mr. Stoutenburgh called you or you called him? 


A When I answered your question, I answered directly. ’ 
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| Obviously the first call must have come from Mr. Stoutenburgh |- 
il Q I'm asking you if you are telling me something 
cifferent now. 

A When I talked to him I don't know whether it was 
the call he initiated or whether it was my Séva_tary thut 
returned the call to him. But ebviously the first call came 
from Mr. stoutenburgh, if there were two calli. 

Q Now, let me ask you whether you were asked this 
question and you gave this answer: 

"Q When you sent inihik liana ont," referring to 
Plaintiff's Exhibit 28 in evidence, "were you doing him a 
favor or were you doing your investors a favor cena 

This is on pages 92 and 93 of the transcript. 

"A I think I was. Wat really motivated me 
in sending the note to the stockhc liers was that I wanted to 
provide for them, I wanted to mai: sure I could do everything 
possible to provide a way out for them for their investment." 

A Correct. | 


Q Was that question asked ana did you give that 


answer? 4 
A I did. 
Q Now, let me ask you whether you were asked this 


question and whether you gave this answer with reference to 


that telephone conversation. 
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2 “¢ Mr. Stoutenburgh said to you that the 
d 3 || private investors would be able to seil after the merger? 
4 "A I don't think he put it that way. ' 
5 ¥o How did he put it? 
iy 
6 "p As I said, I told h ‘i I was in favor of a 
7 merger only for one ason, and that is to provide a way 
: ‘8 Il sor my stockholders to get out. And he said, ‘Well, if we 
9 don't get the votes from your stockholders they won't be 
1¢ i apie to get out.'" 
# . 
UM Were you asked that question and did you give that * 
answer? | 
A Yes, if you are reading that correctly. : 
» 
hi THE COURT: Did you believe that at that time that 
5 || s¢ they didn't vote affirmatively they would be able to get : ‘ 
> out? 
* THE WITNESS: That's what Mr. Stoutenburgn told 5 
me. 
& 
* THE COURT: What did you say? 
” THE WITNESS: I reflected upon it for a little while 
1 
# F and I told him I would canvas the holders of the private 
= . 
placement. 
2 
Q ° Did you ask Mr. Stoutenburgh what do you mean by 
® “i, 
get out"? 
5 Me 
A No. 
» 
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Q You assumed what that language meant? 

A As I said at the time I don't recollect the exact 
words but there was nothing to the contrary that it ania! 
what we were talking about all the time, which was to get 
free tradeable stock. 

Q Now, Mr. Le Landais, how many shares in the private 
placement, and I will ask you to give me the after-the-reverse 
split numbers, if you can, were you responsible for selling 
to your own customers, people you knew or for placing? | 

A Well, my own customers, I don't know. I acted for 
the firms in each case. | 

Q I am going to show you lists of stockholders in the 
first and second private placements that are contained in 
the pretrial order in this matter as fact, as stipulated 
fact. I am going to ask you to tell me, and these are after~ 
split ~umbers. I am guing to ask you to go down that list 
and tell me who were your customers, who did you personally 
place certain shares of stock with? Start with the first 
placement. 

THE COURT: What page are you on? 

MR. UNGER: This is on page seven. 

THE COURT: Are you distinguishing between this 
witness and the firms that employed him at the time? 


MR. UNGER: Yes, your Honor. Of course, within the 
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Q How about Gerald Roenors, had you met him? 
ry I don't believe so. . 

THE COURT: How is this significant? 

MR. UNGER: Mr. Le Landais testified he sent this 
letter to all these people. 

THE COURT: Merkin sent the letter. 

MR. UNGER: Who had no relation to any of these 
particular placements. 

THE COURT: As I understand it, the company with 
which he was employed a directly associated with these 
placements. 

MR. UNGER: Prior to that time, other cnieinke: 

- HE COURT: Yes. He has told yawhich ones he knew. 
I will infer he didn't know the rest. 


Q Now, let me ask you whether you were asked this 


~ 


question and whether you gave this answer on your deposition. 
"Q When you received the call in April from 
Mr. Stoutenburgh, had you previously received the proxy 


statement? 


"A I have the impression it was just about the 5 


same day." he 


Were you asked that question and did you give that 


answer? 
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Q Now, what since the time of this deposition, which 
is June 12, 1973, caused you to say that you hadn't received 
the proxy material until after that particular day? 

A The only thing that I recollect is when I dictated 
the note that I sent out to the participants jin the private 
placements, I had not seen the proxy material as then. 

Q And you recollected that after your deposition? 

A I don't recollect whether the proxy material came 
in that afternoon, that day or the next day, but it came 
in just about the same ‘time. 

Q Now, in the April conversation, your April 19th 
conversation with Mr. Stoutenburgh, was the name Ladenburgh- 
Thalman mentioned? 

A By Mr. Stoutenbureger, yes. 

Q What did he say? 

A ° That Ledenburg-Thalman was not in favor of the 
merger and he was afraid that they were going to vote 
againses it. 

Q Did you have any contact with Ladenberg-Thalman 
with respect to Atron prior to that conversation with Mr. 
Stoutenbursh and subsequent to your discussions with respect 
to the public offer? 

A Well, subsequent to the public offering I did. I 
would say within the next month or two months afterwards. 
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2 Q But not with respect to the proposed merger between 
e 3 || Atron and MDS-Atron? 
4 A Not with respect to the proposed merger, no. 
5 Q Were you aware by April 19, 1971, of any opposition, 
” 6 any active opposition to the merger, the proposed merger 
7 between Atron and MDS-Atron? 
© ’ A Other than my conversation with Mr. Stoutenourgh 
8 no. Except I think ur. Halsey mentioned it to m. also. 
10 Q When was that? 
af 1 oa I think it was after I talieng to Mr.. Stoutenburgh. 
Q Isn't it a fact that Mr. Halsey left Merkin the 
e % end of March of 1971? 
_ A I don't recall when he left Merkin and Co. 
15 Q When you had this conversation with Khir. Halsey, 
e was it while: he was at Merkin? 
A I don't recall. 
e Q Had you ever commented to Mr. Stoutenburgh with 
2 respect to the merger ratio, the four for one rati. that 
* had been announce’? 
e oa A I think I did. 
Q What did you tell him? 
A I told him that I wasn't very happy with it. 
‘ ™ Q And about when was that conversation? 
* A I believe it was in my telephone conversation that I 
& 
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had with him in the early part of February and I think on 
a “ew occasions when he visted John Halsey at Merkin and 
Co. 

Q Now, by April 19th, isn't it a fact that the Mohawk 
stock had risen by eleven or twelve points from January 29th, 
from its price on January 29, 1971? 

A I believe it had. 

Cc ‘The Atron stock hadn't risen to that 2.°+nt, had 
it? 

A I think it had risen about the same amount, but 
I'm not too sure. 

Q Do you know why or do you have any reason for or 
that would account for the rise in the Atron stock during 
that period? 

é Except that I would assume that there would be some 
arbitration between the two securities, or that investors 
wanted to buy Atron stock. I don't know. 

Q The Atron stock would follow the Mohawk stock 
sometime after the merger announcement. Isn't silt ha 

A It would depend on what people thought the prospects 
for the t.o companies would be or what sort of chances there 
would be that the merger would go through. I think that if 
there is a gap between the parity, then it would imply that 


people didn’t think that the merger was going to go through. 
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I don't know. I didn't follow ‘the prices of both stocks on 
a daily basis. ‘ 

Q Well, in light of the fact the Mohawk stock had 
risen some eleven or twelve points by April 19th, had your 
problems with respect or did you still have problems with 
respect to the merger ratio? 

i Certainly. The action of prices on the market 
do not in any way affect ratios. 

Q The Atron stockholders weren't going to get some- 
thing better than they originally were to get on the announce- 
ment on January 29th? 

fh I mean you are asking me to, - an opinion as to 
whether Mohawk stock went up because they were acquiring 
Atron or -- 

THE COURT: He is asking you whether the increase 
in price in the Mohawk made the ratio less unacceptable to 
you. 
| THE WITNESS: Your Honor, I don't think st nee any 
difference as far as I was concerned. 

THE COURT: All right. 

oe Mr. Le Landais, had you been receiving as a stock-~ 
holder of Atron or had your company been receiving as a stock- 
holder of Atron the various annual reports and any quarterly 
reports that Atron had been publishing? 
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A Yes. 

Q I show you Defendants' Exhibit O for identification 
and ask you if you received that report from Atron. 

i Yes. 

MR. UNGER: I ask that be marked in evidence, your 
Honor. 

MR. DEVINE: No objection, your Honor. 

THE COURT: Received in evidence. 

(Defendants' Exhibit 0 received in evidence. ) 

Q Atron had nad approximately @ ~.iion eighty 
thousand loss for its fiscal year ending September 30th, 
hadn't it, Mr. Le Landais? 

A That's what it showed, I believe. 

Q You were pretty familiar with Atron's business, 
weren't you, as a former director of Atron? 

A Yes, you might say. 

Q pid you have any famil‘arity ‘{th computer stocks 
in general, computer peripheral companies? 

A To a limited degree, yes. 

Q And in the period of January through Apri., 1971, 
do you know whether or not those companies were having problems 
selling their equipment? | . 

THE COURT: Those companies being whom? 


MR.UNGER: ‘The computer peripheral companies in 
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general. 

A Some had problems and some didn't. 

© Was there a general recession in that period of 
time? 

A Recession is a qualitative term. I think there 


was a down trend in general, but some of the companies 
did better. 

Q When you got the proxy statement which is Plaintiff' 
Exhibit 18, did you read it through? 

A Yes, X aia. 

& And in reading that did you learn that Mohawk could 
begin to manufacture the Atron data processor on its own 
if it so chose? 

A I knew that, yes. 

Q And it is a fact, isn't it, that Mohawk accounted 
for approximately 90 percent of Atron's revenues during the 
peiicd Atron was in existence? 

A ™het's what the annual report says, yes- 

Q Now, when you sent the letter of February 5, 1971, 
at that time dic you attempt to sell your Atron stock or the 
Atron stock held ty Pierre J. Le Landais & Co.? | 

A I couldn't sell the Atron stock. I could not sell 
the Atreon stock. 


THE COURT: He is asking you if you made an attempt. 
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2 Did you attempt to sell it? 


j@ 3 THE WITNESS: No. ; 
4 THR COURT: Answer him yes or no. 
5 Q Did you seek an opinion of counsel as to whether 
& 


6 || or not you could sell that stock? 


‘ 7 p I am sorry, are you talking about the Mohawk stock 
® S I received? 
9 Q The Atron stock. In February of 1971, did you seek 


10 an opinion of counsel as to whether or not you could sell 


ll || that stock? 


2 A In February of '71? 
a B Q Yes, when you sent out that February 5, 1971, report 
14 


that is marked in evidence, Plaintiff's Exhibit 27. 
5 A No, I did not seek out an opinion of counsel as to 
whether I could sell my Atron stock, no. 


ad Q Or whether Pierre J. Le Landais and Co., could 


A No, I did not. 
Q Now, your letter of April °9, 197), Plaintiff's 
Exhibit 28, I believe, did you send a copy of that to Mr. 


Stoutenburgh? 


A Whic: letter is that? 


A Here it is, Plaintiff's Exhibit 28. 


(Handing) 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 77-4500 


zg ® 8 SB 


rd-1f Le L:ndais-Cross 249 


A I don't know whether I did or not. 

Q Now, if the merger had not gone through, you would 
have still been left or Pierre J. Le Landais and Co. at that 
time would have been left with the Atron stock bearing 
restrictions on transfer. Is that correct? 

A That's correct. 

THE COURT: Suppose you had known in fpril that 
you were going to receive restricted certificates of Mohawk 
in exchange for your certificates of Atron, what would you 
have done? 

THE WITNESS: I would have been against the merger. 

THE COURT: All right. 

Q You would have preferred to continue to hold your 
Atron or the Atron's shares that you still had? 

A _ That's correct. 

Q The fact in the proxy statement that Mohawk could 
begin to manufacture that machine itself, knowing that 
tact, did that have any effect upon your decision as to 
whether or not to vote for the merger? 

A No. 

Q Now, I think you testified that you at Merkin sold 


some Mohawk shares for Research and Sciences I..vestors in 


May of 1971. Isn't that so? 


A That's correct. 
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Q You were the broker on the transaction? 

A Merkin & Co. 

a You were the registered representative on that 
transaction? 

A I did not act as a registered representative. I 
was the managing partner of the firm. 

Q Did the transaction come into Merkin through you? 

fh It did, yes. 

Q Did you at the same time sell the shares of Mohawk 
that you were going to receive when they came through? 

A No. You mean that my company was going to receive? 
No. 

Q But you wanted to get out of Mohawk? ~ 

A That's correct. 

Q Were you aware in April of 1971 which company, 
MDS-Atron, MDS or Atron had to determine whether or not the 
shares of Mohawk stock to be given to the Atron private place- 
ment holders, should the merger become effective, whether 
or not the Mohawk shares would be similar or bear similar 
restrictions on transfer? 

A I don't understand the question. 


C In April of 1971, « * you know which of the 


‘companies, Mohawk, MDS-Atron, or Atron, had to determine 


whether the Atron private placement holders were going to get 
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Atron stock or Mohawk stock free of restrictions or Mohawk 
stock with restrictions similar to those on the Atron stock 
they then held? 

A No. But the proxy material -- 

Q I didn't ask you about the proxy material. Mohawk 
had to make that determination, didn't it? It was Mohawk 
shares? 

A I don't know. 

Q Was Atron going to make the determination with 
respect to Mohawk snares? | 

THE COURT: The witness has said he doesn't know. 
Let's go on to something else. 

How much more cross examination do you have for 
this witness? 

MR. UNGER: Not too much cities your Honor. 

THE COURT: Let's proceed along. 

a] When you sent out that April 19, 1971, letter, 
Plaintiff's Exhibit 28, you did that on your own, didn't 
you? 

A Because mr. Stoutenburgh had asked me to do it. 

Q He asked you to send a letter out to all the share-~ 
holders? 

fh To the people that participated in the private 


placements. 
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¢ Did he pay you for it? 


A No. 

Q Did he cover at least your postage? 

A No. 

Q You had met Mr. Wells, hadn't you, sometime before? 


A Before what? 

Q Before April of 1971. 

A Yes, I met Mr. Wells in January of 1969. 

Q And had you had other contacts with him subsequent 
to that time? . 

A I saw him, I think, a couple of times at the Mohawk 
effices. We had dinner one night together. 

Q With respect to Atron and with respect to other 
matters? 

A I would say mostly with respect to Atron. I think 
that Wells and I at one of these meetings discussed the 
possibility of me, or Stralem and Company at that time, 
helping Mohawk raise some money in Europe. I would say that 
this didn‘. amount to anything. 

Q Did you know Mr. Rifenburg back in approximately 
February of 1970? You had met him then? 

A . In Pebruary of 1970? 

Q Yes. 

A Yes, I met Mr. Rifenburg at the same time I met Mr. 
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Wells. 

Q Let's go back a little bit. How about February of 
1969? 

A Yes, I believe that this meeting with Mohawk took 
place in January of 1969, and with Mohawk, Mohawk being 
represented by Mr. Rifenburg and Mr. Wells. 

Q Now, at the time you received the Atron proxy 
statement, were you aware that you had signed subscription 
agreements with Atron and had given them investment letters 
from the stock purchased from Atron, both you individually 
and Le Landais and Co., Inc.? f 

A Correct. 

MR. UNGER: In the absence of Plaintiff's Exhibit 
3, I think which we stipulated to -- 

THE COURT: It has been stipulated to already, 
hasn't it? 

MR. DEVINE: Yes. 

THE COURT: If he signed it, he has deemed to have 
known of it. 

wx You have been in the stock brokerage business quite 
awhile, haven't you, Mr. Le Landais? 

- Not in the brokerage business per se. Investment 


banking, yes. 


THE COURT: Well, this Merkin was a stock broker, 
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wasn't it? 


3 THE WITNESS: That's correct. 
“f 4 THE COURT: And you were the manager partner for 
5 || Merkin for how long? 
oh 6 THE WITNESS: Approximately two years, your Honor. 
7 Q What does the term “good delivery" mean? 
8 A Good delivery means the delivery of certificates 
ad 9 and customarily in negotiable form. 
10 Q That is a term used on the New York Stock Exchange, 
® 1 isn't ite 
A That's correct, and Over-the-counter aos On the 
13 


American Stock Exchange. 


Q Isn't it possible for registering shares listed 


15 on the New York Stock Exchange without regard to whether or 
% not those shares are freely transferable under Ee a I 
M Tact of 19332 
8 i IT don't understand the question. 
THE COURT: Well, you are asking for a legal Opinion, 
ad aren't you? 
a MR. UNGER: I will do it another way. 
2 
THE COURT: Once a common stock is issued the 
» company cannot issue any more of that class of stock unless 
* ” they do register it, if some of it is registered on the New | 
” York Stock Exchange. Does anybody have any argument to that? | 
ie SOUTHERN DISTRICT COURT REPORTERS, U.S, COURTHOUSE 
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MR. UNGER: The witness testified to the contrary. 
THE COURT: He said he didn't understand your 
question. 
MR. UNGER: I mean on direct and that's why I 
was going into it. 
(Pause ) 
THE COURT: Frame your next question, please. 

Q Did you have any conversations with anybody at 
Mohawk prior to the effective date of the merger with 
respect to whether or ms Mohawk would be issuing its stock 
on the merger to the Atron private placement holders without 
the seaveresbons on transfer? 

A No. 

MR. UNGER: No further questions of the witness 
at this time. 
THE COURT: Any redirect? 
MR. DEVINE: No questions, your Honor. 
THE COURT: You may step down. 
(Witness Excused) 
MR. DEVINE: I call Joseph Stoutenburgh, your 
Honor. 
JOSEPH S. STOUTENBURGH, called as 
a witness on behalf of the Plaintiff, having been first 


duly sworn, was examined and testified as follows: 
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be a person of reasonable age. 

THE COlMRT: All I asked was whether it was in 
Minnesota and yuu :-+id it was. 

Is that so, Mr. Stoutenburgh, this all took place 
in Minnesota, his handing you a copy of it? 

THE WITNESS: Yes. 

Q Is Mr. McCloud a person of reasonable age and 
discretion? Is he more than eighteen years of age? 

A Yes. He is a vice president of MDS-Atron, Incorporated. 

Q And he works in the same place that you worked in 
May or May and June of 1972? 

A Yes. 

Q What is your present employment? 

A I am the president and director of MDS-Atron, 
Incorporated, a wholly owned subsidiary of Mohawk Data 
Sciences. 

Q Did you begin that employment on or about April 
30, 1971? 

A. Yes. ? 

Q What employment did you have prior to that? 

A Prior to that I was president and director of 
Atron Corporation. 

Q When did you begin those two functions, and if their 


commencement dates are different you might distinguish between | 


# # # 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


10 


ll 


14 


a. £3 2 


302a 


rd-1f Stoutenburgh-Direct 258 
them. 

A Approximately December, 1968. The Atron Corporation 
was incorporated on November 27, 1968, and in its initial 
formulation, why when I joined it, then I became its president. 
Then in the formal formalizing its board, why I became a 
board member. 

Q I show you Plaintiff's Exhibit 32, which I believe 
js in evidence at this point, and I ask if the signature 
which appears on the left margin of that exhibit is your 
signature. 

A Yes, it is my signature. 

Q Do you recall signing this document? 

A No, I don't really recall it. It was part of, 

I assume, closing documents of which there were a multitude, 

a suit’ tude of people. Ac a matter of fact, all the purcnasers 
of the second private placement were there with attorneys and 
representatives or two, underwriting firms, ours, and the 
warrants had to be signed and paid for. I had a massive 
nosebleed and we were going through the signing business, and 
that was put before me probably and I obviously did sign it. 

I don't recall. It is my signature though, yes. 

ia) On January 29, 1971, did you meet with Mr. Wells 
and Mr. Rifenburg of Mohawk? 


A January 29th? 
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% 1971. 

A Yes. s 

Q Where did that meeting take place? 

i It took place in New York City at the financial 
offices of Mohawk Data Sciences. 

Q Can you state briefly how that meeting came about? 

A Atron Corporation was deeply involved in trying to 
negotiate additional work with Mohawk. We were buying 
equipment from Mohawk. We were fairly close to them in a 
business relationship since they !.ad 90 percent of our sales 
at that time. And scnetine within a month of that period 
why Mr. Rifenburg, I believe, requested that we come meet 
with him and look over some problems and the direction in the 
future that we were going. 

Q Who represented ftron at that meeting? 

A Mr. Mark Kornman, who was a vice president of 
Systems and programming, and also, I believe, vice president 
of marketing at the same time. Mr. Dennis Stanga, who is 
vice president and treasurer. Also myself. 

Q Who was at the meeting on behalf of Mohawk? 

4 Mr. Wells and Mr. Rifenburg. 

Q Was anyone else present? 

A Not initially, no. 


Q Did someone jojir; the meeting at a later point? 


— 
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A Well, yes, at @ later point after the main part of 
the meeting broke up, Mr. Wells did call in Mr. Hengen for 
purposes of formulating an announcement. 

Q During that meeting did the subject of a merger 
between Atron and a subsidiary of Moh k come up? 

A During that meeting almost immediately Mr. Rifenburg 
said, "Let's talk first about the futures of the companies 
and the possibilities of the companies merging." 


Q Did Mr. Rifenburg say any more than that on the 


subject of a possible merger? 


A He asked me if I was prepared to discuss the 
subject. 

Q “as this the first occasion on which the top officer 
of Atron had met with the top officers of Mohawk to discuss 
seriously a possible merger? 

A It turned out to be the first time that a serious 
meeting took place, yes. 

© After you indicated to Mr. Rifenburg that you were 
prepared to discuss that subject, can you tell us very 
briefly what was said by whom? 

THE COURT: Can I have a statement as to the relevande 
of this? As I understand, your clients were not present at 
this meeting. You are not bound by anything that took place 
there. Whatever happened there is all in Exhibit 18, isn't it? 
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MR. DEVINE: Yes. 
THE COURT: What is it you are trying to show? 
MR. DEVINE: I want to elicit the discussions which 
may or may not have occurred with respect to the freeing of 
Mohawk stock to be issued to Atron restricted holders. 

THE COURT: Would it matter? Isn't all of that 
mentioned in Exhibit 18? 
MR. DEVINE: It certainlyis our position it is. 


THE COURT: What possible significance has it? 


| If he said they were all going. to get free stock and it 


turned out later they didn't, I don't see the point. 

MR. DEVINE: Mr. Wells said this was not discussed 
and I believe Mr. Stoutenburgh said earlier it was. 

THE COURT: I will let yo" go directly f m that 
point and stay away from these other details. 

q During the January 29, 1971, meeting, did anyone 
in any way address himself to the question of whether holders 
of restricted Atron stock would receive freely transferable 
Mohawk stock should a merger take place? 

A I raised the question, and I am not sure whether hr. 
Wells was there or not, but either he or Mr. Rifenburg, as 
to what was their attitude with regard to the first private 
and the founders' stock. I was interestcd in that attitude, 
since I held some of it ane other people in the company held 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4560 


° 


10 


ll 


14 


ge fF 8S B 


306a 
rd-if Stoutenburzh-Direct 262 


some of it. Some of my family held some of it. He said that 
it was desirable and they would if they could in substance. 
THE COURT: Would if they could what? 
THE WITNESS: Would issue free stock if they could. 
Q Who said that? 
A Mr. Rifenburg. It was a matter of attitude which 


I felt was ¢.so healthy toward the company and the basis of ou 


doing business and merging successfully and to its stockholderdg. 


Q Did you consider the issuance to holders of Atron 
restricted stock, the issuance to the.. of. freely transferable 
Mohawk stock to be a part of the merger arrangement? 

MR. UNGER: There is @ plan in agreement of merger - 
THE COURT: I will permit him to answer that if he 
considered that an.essentiz. element of the agreement. 

a Not really, no. The subject of restricted stock, 
my very limited knowledge of it, is that you can't sell it 
for distribution without certainconditions being met and 
these are legal matters. 

Q Prior to Senuesy 29, 1971, did you consider whether 
the holders of restricted Atron stock had a contract right 
to have their stock registered in connection with any merger 
that might tike place with Mohawk? 

Q I don't believe that the purchase agreements would 
make any such statement. 
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I am just asking if you considered that. 
6 3 A No. 
4 « At the January 29th meeting, was the possibility 


5 of registering the Mohawk stock to be issued in connection 


4 6 with the merger, registering it under the 1933 Securities 

7 Act, was that discussed? 
@ 8 A No, sir, it wasn't. Not at that meeting. 

9 Q Was it discussed? 

10 A I don't recall it being discussed at all. Not in 
@ 


11 || my discussions that I was: involved in, Mr. Devine. 
le Q Following the January 29, 1971, meeting, did 


Ladenberg-Thalman express to you their reaction to the annource|l- 


14 ment of the proposed merger? 
A Yes, sir. Ladenberg-Thalman did immediately follow- 
ing the announcement. They were very much disturbed with the 

W ratio. 

18 7) Did someone from Ladenberg-Thalman call you? 

19 A Yes, they called us and we discussed the matter. 

20 My response was that I thought we had given due consideration 
a 21 Ito 1t and that I thought that it was in the best interests of 

= th<« stockholders. 
e ad =) When did that phone call occur? 

a A That phone call occurred even before we left the 

25 


New York offi:es, that afternoon, on the 29th. 
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Q Following the January 29th meeting, did you have 
any discussions with any ottiees or director of Mohawk as to 
whether holders of Atrcon restricted stock would receive freely 
transferable Mohawk stock? 
MR. UNGER: Objection, your Honor. It is unlinited 
as to time. 
THE COURT: I thought he said after January 29th. 
MR. DEVINE: And before April 30th. 
THE COURT: Before May lst. 


A No. I had no other occasion to really do that. 


They made an expression of attitude. It was simply a matter 


of legal determination from that point on. 

q Did you discuss that subject with the attorneys for 
Atron in the period from January 29, 1971, through April 30, 
1971? | 

A I don't recall that I did, Mr. Devine. I may have 
talked to Mr. Flannery, who was counsel for Atron, but I don't 
recall whether I did or did not. 

g On April 30, 1971, did you believe that the holders 
of restricted Atron stock would receive freely transferable 
Mohawk stock if the merger was approved? 

A Yes, I thought they would, with the exception of 
the officers, directors and promoters, so-called promoters, 


of Atron Corporation itself who had to acknowledge that they 
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may receive, may receive legended stock. So, therefore, 
we had other employees who were not promoters and so there 
was no reason for me at that point to believe that they would 
not. 
Q Did there come a time when you were asked to sign 
a document of some kind Stating that you understood that you 
would not receive freely transferable Mohawk stock after the 
merger? 
A That's what I just referred to, yes, sir. That was 
part of the closing documents for the merger. 
Q You signed such a document? 
A Yes, I did. 
THE COURT: On April 30th? 
THE WITNESS: Jn April 30th, yes, sir. 


Do you know who else was asked to sign such a docu- 


A Yes, sir. All the officers of Atron or beneficiaries 


whether their wives @ family, and those who were the 
original founders and deemed to be, therefore, the promoters. 
Q At the time that you were asked to sign this 
document, did anyone explain to you the purpose of the document 
A They cited a rule of the Securities Law, and it was 
cited in the piece of paper, and it had to do with a matter 
of law which we agreed to. I don't know the details of that 
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Q Well, do you have any present recollection of what 
was explained to you at that time as to the reason? 

A No, I.do ‘not; Mr. Devine. 

fa} When did you first learn that the holders of 
restricted Atron stock would not receive freely transferable 
Mohawk stock? 

A The time was just about the 10th of May and -- 


THE COURT: That's all he asked you, when. 


THE WITNESS: Yes, sir, the 10th of May. 


Q Following the January 29, 1971, meeting, didyou have 
occasion to discuss the proposed merger with Mr. Le Landais? 

A The date again, sir? 

Q After the January meeting with Mohawk, at any time 
after that? 

A Yes, sir, I did. 

Q When for the first time after that date? 

A Well, the first time that I definitively recall, 
and I don't know exactly how the meeting came about, but 
I did arrange to stop by Merkin and stop to talk to Mr. 
Le Landais and to amplify the rationale behind the merger. 
Mr. Le Landais repeatedly took the position that he had a 
fiduciary responsibility to the private investors, and as much 
as I desired not to have any dealings with Mr. Le Landais, my 
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office as president of the company demanded me or demanded 
a 3 of me that I go make that explanation and amplification to 
4 him. And that was on February 17th, as my records show. 
5 THE COURT: You went there in person on February 
e 6 || 17th? 
, 7 THE WITNESS: Yes, sir, I did. 
n é Q Would you tell us what was said at that meeting 
{ ll and by whom? 
lv THE COURT: Anyone else present beside you and 
e ll || Mr. Le Landais? 
be THE WITNESS: There may have been one other individua 
13 || there, but I don't know his name. 
P 4 THE COURT: Give us the substance of the conversation. 
45 THE WITNESS: The substance of the conversation was 
a 1% |i that to amplify -- 
; = THE COURT: Just tell us what you said in substance 
and what he said. 
_ THE WITNESS: He said in substance that it was 
absolutely essential that Atron find a long-term solution 
° 21 to what appeared to be a most dangerous business posture. 
2 I amplified that in detail. 
3 With regard to the lack of success, in particular 
e a with regard to the outright sale to other equipment manufacture 8S» 
23 
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commitments had been met by Mohawk and that they had the 


| 3 right to manufacture, and that in our opinion they had to. 


. consider that seriously. That represented 90 percent of 


5 our current sales. 


6 The posture of entering the end user market, 
7 which we were trying to do, established a cash need that : 
oo 8 looked extremely difficult to achieve. The equity market 
9 was poor and the bank credit line was poor and the cost of 
10 || selling to an end user, where you manufacture, have to place 
° ll it in inventory and you have to finends tbe sales, the spare 
: 2 parts distribution and the service of that, and you receive 
‘ 13 your money and only seeeves your cost °t best over about 
é ies a two-year period, a period to be very discouraging in the 
‘ ad long run. 
4 6 We had looked at other possible acquisitions to 
‘ ad improve that long-run picture, without success, and that this 
g 18 opportunity for a merger with Mohawk, with the companies 
19 matching as well as they did in both personnel and product, 
2 a period to be in ide eae interest of the stockholders. 
, a Q Did Mr. Le Landais say anything to you on that 
| ” occasion? 
= A +: On those principles it is my recollection that Mr. 
” Le Landi did not disagree. 
25 


Q Did he Say anything in addition to what you had 
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stated to him, on any additional subjects? 

A I don't recall him saying anything specifically. 

Q Did vou and Wz Le Lendais discuss whether holders 
of restricted Atron stock would receive freely transferable 
Mohawk stock? 

A I don't really recall] the specific wonds but having 
conveyed the essence of our agreement to merge I certainly 
may have indicated to him the Mohawk management reaction and 
attitude toward that, essentially that they would do it if 
they could. | 

Q After that meeting, which I think you have placed on 
or about February 17, 1S71, when did you next speak with 
Mr. Le Landais about the proposed merger, if at all? 

A My recollection is that I had no further conversatio 


with Mr. Le Landais until approximately May 10th, when he 


called and asked about what had happened with regard to the 


exchange of shares. 

Q Do you have any recollection of speaking to Mr. 
Le Landais in April of 1971? 

A None whatsoever, Mr. Devine. As a matter of fact, 
by that time, even the middle of April, there was every reason 
not to have called Mr. Le Landais. I had every confidence that 
there was no question but Chat the merger, in terms of votes 
returned, would be favorable, furthermore, I had been reassured 
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by two events that Ladenberg-Thalman had removed their posture 
of objection to the merger. And I was quite certain of, there 
fore, a certain percentage of the public votes. 

Q How did your conversation with Mr. Le Landais on 
May 10, 1971, come about? 

A Mr. Le Landais called me and said something to 
the effect that the bank, or a office tells me that the 
bank has some problem with iis to the transfer of the 
Atron shares and receipt of Mohawk shares, and I told him 
that I didn't know anything about it, please contest Mohawk. 
They are the only people that can answer the question. 


Q Was it your testimony that this was the first time 


when you learned of any difficulty that Atron, former Atron 


Mohawk stock? . 

A To the best of my knowledge, that's right, Mr. 
Devine, yes. 

a) Prior to or on January 29, 1971, had the Atron 
senior officer made any evaluation of Mohawk as a possible 
merger complement? 

A Prior to what date? 

Q Prior to the meeting with the Mohawk officers in 
January, 1971. 

A Yes, sir. We looked at several acquisition possibil 
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ties and we had considered that a merger with MDS was one 
possibility and that we tried at least to be reasonably 
prepared for that eventuality. 

As a matter of fact, it was our opinion that Mohawk 
had to proceed in 2 product direction that could make extremel 
good use of our developments. And they had an established 
sales and service force and also financial resources which 
were the essential ingredients that we were missing in any 


substance. So we did have discussions on this matter. 


Q At the time that the evaluation of Mohawk was made, 


was that evaluation based in part upon Mohawk audited financia 
statements for fiscal 19702 
A I can't say that it was, no, sir. We did not do 
an analysis of their financial statements, no- 
Q Did there ever come a time prior to April 30 of 
1971 when the Atron officer group or any snsiins of that group 
evaluated the financial statements of Mohawk? 
A I can't say that we did any analysis on their 
financial statements. 
Q None at all prior to the merger? 
MR. UNGER: Objection, your Honor. That question has 
been asked and answered at least twice. 
THE COURT: The question is argumentative. The 


witness said he didn't. 
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MR. DEVINE: Withdrawn. 

Q Did there come a time when you learned that the 
financial statements of Mohawk for fiscal 1970 were going to 
be restated? 

A If I had learned of that, I learned of it after the 
merger had been effected. 

Q Did there come a time when you let*ned that Mohawk 
was going to change its method of accounting for sales of 
equipment which had previously been leased? 

A Only in connection with their annual report. 

Q Annual report for what period? 

A For the period -- I believe it was in the annual 
report for the nine months ending on April 30th. 

Q 1971? 

oa Yes. 

Q Did there come a time when you learned that Mohawk 
had decided to change the date of the end of its year fiscal 
1971? 

A . Yes. I knew that they desired to do so and I learned 
of that in this manner: Mr. Wells called me and said that he 
would appreciate if we could do Cverything possible on our 


Side, and he would on nis, to bring about the vote on the 


merger by April 30th because he wanted the auditing cycle of 


his international operations and domestic operations to 
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coincide. My response to that was that we would give it a 
cOllege try. There was a lot to be done. 

a When did Mr. Wells make this statement to you? 

A I can't give you an exact date, Mr. Devine, but 
sometime between mid February and mid March probably. 


Q Did he tell you at that time that the decision to 


change Mohawk's fiscal year had been made? 


A No, sir, he didn't say that. He said that they 
would like to do it. 

Q Did there come a time when you learned that the 
decision had been made? 

A Only after the fact, sir. 

Q Excuse me? 

A Only after the fact. But I must say that since we 
had set up and gone out and we were going to vote for the 
meiger, if I go back and say, all right, am I assuming they 
are going to do that? The answer is yes, but I never consciougly 
went through that rationale. 

THE COURT: Wasn't Leidesc~ -f working on your 
books in April, of Atron? 

THE WITNESS: Yes. 

THE COURT: Who was your regular accountant? 

THE WITNESS: Hurdman, Cranstown Penny and Company, 
and they were working together. 
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2 Q Did there come a time when you learned that Mohawk 
was setting up reserves for accounts receivable, inventories 


4 and off-rent equipment for fiscal 1971? 


a 5 en Again, the only access to such information was as 
6 a result of the normal receipt of annual report. 
7 THE COURT: I will have to recess for lunch, 

o 8 gentlemen. We will resume at two o'clock. 
9 


(Luncheon Recess) 
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AFTERNOON SESSION 


(In open court) 
JOSEPH Ss. STOUTENBURGH, resumed. 
DIRE.T EXAMINATION CONTINUED 
BY MR. DEVINE: 
Q Mr. Stoutenburgh, you testified about learning of 
a change in Mohawk's fiscal year and learning of a change 
in Mohawk's accounting and learning certain vestatements of 
prior financial statements, at different times. After you 
had learned all of these things, did you take any action as 
a president and director of the former Atron Corporation? 
MR. UNGER: Objection, your Honor. He couldn't be 
president and director of a company that ceased to exist. 


THE COURT: Well, I suppose that is so. 


Did you take any action? 


THE WITNESS: No, sir. 
Q Between January 29, 1971, and April 30, 1971, did 
you have occasion to speak with Mr. Karpen? 
A Yes, I had occasion to speak to Mr. Karpen on 
several matters. Mostly all technical matters. 
Q During that period, were you aware that Mr. Karpen 
was an officer of Mohawk? 


A Yes. 
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C In that period did Mr. Karpen disclose to you 
that Mohawk was about to or had changed its fiscal year 
for 1971? 
MR. UNGER: Objection, your Honor. He is leading 
the witness again. 
THE COURT: Well, I'll allow it. Answer it yes or 
no. Did he tell you? 
THE WITNESS: No, he didn't tell me. that. 
Q Did he tell you anything with respect to the rate 
of lease terminations on Mohawk equipment? 
A No, he did not. 
Q Did he tell you anything with regard to Mohawk's 
considerationd@ accounting changes? 
A No. 
Q * Did you see the Atron proxy statement in any of 
the draft forms? 
4 Yes, I did. 
Q And did you have an opportunity to comment on the 
contents of the proxy statement? 
A Primarily my comments dealt with the reasons for 
the merger. 


Q °s«éDid you have én opportunity to comment on the 


proxy statement as a whole? 


A I'm sure I 'had the opportunity to do so, but insofa 
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as those matters that were being handled by independent 
accouting firms and strictly legal matters, I didn't raise 
any significant questions with regard to those. 

Q Did you ever suggest to anyone that the proxy 
ssateient addressed itself specifically to the question of 
whether holders cf restricted Atron stock would rzceive 


n 


freely transferable Mohawk stock? 

A No, I didn't, because that subject is one that is 
a matter of strictly of legal determination, and I had no 
conversations with anybody ‘ai between -- that is, anybody 
with Mohawk or counsel with regard to that subject beyond 
the January 29th meeting. 

Q Did Atron “ae John Halsey to be a proxy solicitor 
in connection with the proposed merger between Atron and 
MDS -Atron? 

4 It paid John Halsey to insure that the votes, the 
proxy naterial was in the hands of those aeauie that he had 
major responsibility for in the placement, to insure their 
votes were in. He was not paid to do anycthing with regard to 
saying give me a yes vote. It was necessary, under the laws 
of Minnesota, to have two-thires of the outstanding, shares, not 
the shares present but the outstanding shares, in. And since 
Mr. Halsey had -- it was his associates that had the predominanit 


number of shares in the first private placement, I went to 
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him for that purpose. 

Q I show you page three of Plaintiff's Exhibit 18, 
which is the proxy statement, and ask that you read to your- 
self the last two sentences on that page. 

Was Mr. Halsey a professional proxy solicitor 
within the meaning of the last two sentences on that page? 

MR. UNGER: Objection, your Honor. That js a ques- 
tion of law. 

THE COURT: It may not be. If this witness retained 
Mr. Halsey and there is a Statement in exhibit 18. But I 
am puzzled as to the relevancy. They had the right to pay 
him to solicit proxies, did they not? 

MR. DEVINE: We don't question that at that point 
because we don't know whether he was employed by Merkin and 
Company. 

THE COURT: Even so, that is a matter between 
Merkin and these other people. 

MR. DEVINE: I don't elicit for that purpose. I 
would like to establish that Mr. Halsey during relevant 
periods was, in fact, a paid proxy solicitor and that the 
reference in the proxy statement to the cost of thet t ing 
about $5,000 was to Mr. Halsey. 

THE COURT; This witness testified he paid Mr. 
“alsey te accomplish something with respect to the notices 
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of the meeting. 
Isn't that so? 
THE WITNESS: Yes, sir. 
THE COURT: Let's go on to something else. 
Q Was he paid $5,000? 
A No. 
.Q In the period from January 29, 1971, through 
April 30, '71, did you speak with Mr. Halsey about the 
question of holders of Atron restricted stocl getting freely 
transferable Mohawk stock? 
A I don't recall the specific language again, but 
I did relate to Mr. Halsey the basis and reasons for 
proceeding. And in the course of this I may well have indi- 
cated.to him Mohawk's positive attitude that they would, 
in terms of my question of the founders and first private, 
that it would be desirable from their point and they would 
do it: if sige could. 
THE COURT: Gentlemen, I have to suspend for a 
few moments to take a criminal matter. You can leave your 
papers where you are and return in about ten minutes or less, 
please. 
(Recess ) 
(In open court ) 
JOSEPH S. STOUTENBURGH, resumed. 
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DIRECT EXAMINATION CONTINUED 


BY MR. DEVINE: 


Q Mr. Stoutenburgh, do you have any knowledge as to 
whether Mr. Halsey made any representation to any holders of 
Atron restricted stock as to the type of Mohawk stock they 
would receive if the merger was approved? 
A I have no knowledge of his representation. 
Q Prior to April 30th of 1971, did anyone associated 
with Mohawk tell you that Mohawk wus going to seek to begin 
production of products previously made by Atron? 
A I don't recall them Stating that in that fashion. 
Mohawk products into which ap unde were installed were 
the only limit of the total products that they were not e 
manufacturing as they had fulfilled their commitment completely 
in terms of the minimum number required for them to exercise 
the option to manufacture it. Those of us in management, 
at Atron had to consider the fact that as good businessmen, 
Mohawk Data had to seriously consider undertaking this 
manufacturing to improve the margins on their product. 
Q Do I understand your testimony to be that no one 
from Mohawk told you prior to April 30, 1971, we are going 
to take over that manufacturing? ‘ 
a I don't recall them putting it quite that bluntly -- 


I mean in conversations we were reminded that they had that 
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right. 

Furthermore, the agreement to purchase indicated 
that when we ‘sien modifications of that product, that those 
rights extended to those modifications and that as the 
product line grew out of that, that that would be a serious 
consideration. 

Q Do you recall being deposed in this case, having 
your deposition taken? 

A Yes. 

Q I would like to-read you One question and one answe 
from page 97 of the transcript of that deposition. 

"9 Let me run through a couple of categories 
of people and answer as to each whether or not you had 
occasion to discuss whether or not restricted stock would be 
free immediately after the merger with these people: the 
attorneys for Atron Corporation? 


WA Yes." 


Now, do you recall iving that answer to that 


question? 
A If it is in the deposition, I gave that answer, yes. 
& Does that refresh your recollection as to whether 


or not you had any conversations with the attorneys for 


Atron regarding this subject? 


A Well, again, the only conversations that I really had 
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were to the effect that Mohawk's attitude was such that they 
would do so if they could. : 

Q Did you discuss Mohawk's attitude with the 
attorneys for Atron? 

A Only to the extent that I stated, Mr. Devine. 

Q Well, all you have stated inthis deposition that 
I have read so far is, yes, you stated that there were such 
discussions. But now can you tell us what the extent of 
those discussions were? 

MR. UNGER: Objection, your Honor: We are 
getting into an.area of attorney-client privilege? 

THE COURT: What? 

MR. UNGER: We are getting into an area of attorney- 
client privilege. 

THE COURT: No, but the question is objectionable. 
We have to make some time with this case. Let's go ahead. 

MR. DEVINE: No further questions. 

THE COURT: Any cross examination? 
CROSS EXAMINATION 
BY MR. UNGER: 

Q Mr. Stoutenburgh, on your examination, your previous 
examination today, you said that on January 29, 1971, Mr. 
Rifenburg told you, in answer to a question that it would be 
desirable for Mohawk to give the Atron private placement 
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holders Mohawk stock free of restrictions if they could, 
but that it was a legal matter. Is that so? 


A Essentially, yes. That is the substance of it. 


Q You also stated on your direct testimony here that 
on April 30, 1971, you believed that the Atron private 
placement holders, other than certain people in the inside 
management group of promoters, were going to receive Mohawk 
stock free of restrictions on the merger. Isn't that so? 

A Yes, I made that statement. 

Q Now, upon what did you base your belief? 

A My belief that Mohawk rad stated that they desired 
to do so and they would if they could, and I had had no 
Other conversations with them in between. 

C Was there anything that you saw in the Atron 
proxy statennit that served to reinfgrce your belief? 

A No. 

Q Now, between January 29, 1971, and April 30, 1971, 
did you talk to anybody at Mohawk with respect to that 
particular subject, whether or not the Atron private placement 
holders would be getting Mohawk stock free of restrictions 
On the merger? 

A Absolutely not. The subject was one that if they 
could do it, that was great. If they couldn't, that is under- 


Standable, being a legal question. 
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Q Did you have any conversations with Mohawk's 
lawyers, either outside lawyers or inside lawyers, with 
respect to that subject matter? 

A ‘ho. 

Q Now, would you tell me briefly what you know 
about the subject of restricted stock and the restrictions 
on the stock? 

A Well, only what I know in the purchase agreement, 
which makes a statement thet, from what I can recall of it, 
the statement that it on be sold only if tt is registered 
Or in special cases with Opinion of counsel. And essentially - 
and then the registration carried with it certain agreements 
that it could be registered in piggyback if it is agreed to ty 
the underwriters. But I don't know what constitutes the 
legal aspect of that question. I never inquired in depth 
into it, nor did I ever get any clear understanding of wnat 
any such ground rules would be. 

Q Now, did you ever tell Mr. Le Landais, between 


January 29, 1971, and April 30, 1971, that the Atron private 


Placement holders would be receiving Mohawk stock free of 


transfer restrictions on the merger? 
a No, I did not say that. 
MR. UNGER: No further questions@ this witness. 


THE COURT: Any redirect? 
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MR. DEVINE: ho redirect. 
THE COURT: All right, you are excused, Mr. 
Stouterbursh. 
(Witness Excused) 
MR. DEVINE: Your Honor, I will call Ronald Hengen. 
RONALD HENGEN, called as a witness on vehalf 
of the Plaintiff, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DEVINE: 
Q Mr. Hengen, in April of 1971, were you associated 
with the firm of Bejan and Hengen? 
& Yes. 
Q I show you a press release dated May 4, 1971, 
which is Plaintiff's Exhibit 22 in evidence, and I ask did you 
prepere the first draft of that press release? 
A I assisted in the preparation of the first draft. 
THE COURT: Hasn't this been testified to by Nr. 
Wells? : 
MR. DEVINE: Yes. 
THE COURT: What is there that Mn Wells testified 
to which this eunis will cover which didn't come out before? 
MR. DEVIE: I would only like to ask him with 


respect to the last paragraph on the second jage, the timing 
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of the drafting of that paragraph. 
THE COURT: All right. 

Q Mr. Hengen, would you tell us with respect to 
the last paragraph on the second page your best recollection 
as to how that paragraph came to be written in its present 
form? 

i I believe it was Wednesday or Thursday of the week 
prior to the meeting on May 4th, I was called to Mr. Wells' 
office and as usual he and I sat down and covered the various 
points tnat would be -- were to be covered in the forthcoming 


ress release. That, in very gereral terms, was the subject 


llmatter. Various accounting matters, establishment of 


~ 
reserves, and so forth, was one of the things that he 


mentioned. I made a list as usual. 

I returned to Mr. Wells, it must have been Friday 
morning, with a prepared draft, at which antine we procably 
made minor word changes, and so forth. I do recall one 
item specifically that was left out, was the backlog in the 
title because he didn't have that number and he wanted to 
check. He wanted to have the whole release mieiiania by 
Mr. Rifenburg either over the weekend or honday because our 
meeting was scheduled for the following Tuesday. 

Q Were you sees to any conversation with Mr. Rifenbursé 


prior to May 4, 1971, with respect to this press release? 
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THE COURT: Did that paragraph, the end of page 
two, exist in its present form when for the first time‘ 

THE WITNESS: To the best of my recollection, 
Friday morning. 

THE COURT: And the date of Friday morning is what, 
gentlemen? 

MR. DEVINE: April 30, 1971. 

THE COURT: Ail right 

Q Did you attend the interview between Mr. Wells end 
the wall Street Journal on or about May 3, 19717 

A No, I don't recall that I did. 

Q In your capacity as a public relations man for 
Mohawk, at any time after May 4th of 1971 were you asked on 
behalf of Mohawk to make a request of the Wall Street Journal 
that the article which appeared about Mohawk on May 5, 1971, 
was retracted or corrected? 

A I was not asked by Mohawk but I asked Mr. Wells 
that question. 

Q What was his answer to that question? 

A His answer was well, it didn't seem to be 
material at the time and the Wall Street Journal and other 


papers and trade press frequently make such errors, particularz}’ 


on a released tnis length and complexity, which was the whole 
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6 2 reason for that meeting with Mr. Schmedel. 
3 THE COURT: Wheat was the error to which you had 
4 reference in your last answer? 
° 5 THE WITNESS: well, the approach taken in that May 
6 5th article. 
° 7 MR. DEVINE: I show the witness Plaintiff's 23, your 
8 Honor. 
9 THE WITNESS: We had in the release mentioned that 
e 0 certain of these various accounting matters were under re- 
ll || view. That is as far as we ever went and certainly as far 
e as I ever went up to and after that time. And the story 
ceme out in the dall Street Journal, certainly giving 4 
iM stronz impression that the discussion hai been made, and 
° | -to my knowledge no at Mission ‘sais been made. 
6 Q However, you have no recollection of the interview 
a 7 | between Mr. Wells and the Wall Street Journal? 
a No. I don't believe I was there. 
» MR. DEVINE: No further questions. 
e *» THE COURT: Any cross examination? 
a MR. UNGER: No questions of the witness at this 
7 time, your Honor. 
ad 2 
THE COURT: All right, you may step down. 
" (witness Excused ) 
e 7 MR. DEVINE: Your Honor, I am at this point unable 
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on behalf of the Defendants, having been first duly 
sworn, was examined and testified as follows: i 
DIRECL EXAMINATION 
BY MR. UNGER: 


o By whom are you employed, Mr. Gregory? 


A Loeb Rhoades and Company. 


¢ In what capacity? 

A As a vice president in charge of the bond department. 

Q And would you give me a brief statument of your 
background? 7 


THE COURT: Do you have it written out? 
MR. UNGER: Just in rough. It will only take 2 
few minutes at the most. 

A I entered the security business in 1957 as an 
employee of Gregory and Sons, a member firm of the New York 
Stock Exchange. I became a partner in 1960. Gregory and 
Sons was put in liquidetion in October, 1969. I spent a year 
with the firm doing tht, and in the summer of 1970 came to 
Loeb Rhoades- 

Q Now, when you were with Gregory and Sons, what did 
you do with that firm? > 

A Gregory and Sons, I was the partner in charge of 
the syndicate department. I was involved in the underwriting 


and syndication of high grade corporate bonds, and the latter 
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years of Gregory existence was involved in the underwriting 
syndication of equity offerings and various roles in manege- 
ments. 

Q Gregory and Sons neues of the New York Stock 
Exchange? 


A They were. 


Q Were they investment bankers? 
A Yes. 
Cc Did they underwrite emerging computer companies? 
A Among Others, yes. | 
~ C Did there come a time when you were engeged in the 


winding up of Gregory and Company? 

A Yes. That was from October, '69 -- well, it is 
still going on but my basic involvement was through the summer 
of '70. 

Q -In connection with winding up Gregory, did you have 
bis dealings in private placement securities? 

A Yes. As a result -- well, the firm and partners 
‘participating in some restricted securities on a private 
placement basis and for the firm and partners and also as 
underwriting compensation in the public offering of some of 
these companies, Gregory and Sons, and the partners had 
exposure and holdings in these securities. 


More direc ly in -- the firm was put in liquidation 
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in 1969. One of the major assets of the firm at thet | 
point were holdings in various companies of restricted 
securities. From October, '69, to currently, but more in 

the year '69 and '70, 1 was senteiele in the attempt to sell 


these securities. 


Q Are you familiar wit: Mohawk Data Sciences Corpora - 
tion? 

A Yes 

Q Are your femiliar with the stock of that particular 
company? 

A Yes 


Q Did Gregory and Sons maintain a market in that stock 
at any time? : 

A Yes. When it was in the over-the-counter market 
we were one of the market makers prior tp its listing. 

Q Are you familiar with Atron Corporation? 

A Yes. 

Q Are you familiar with the price activity of thet 
particular stock? 

A Yes. 

© + Do you have an opinion as to the market value of 
stock bearing restrictions on transfer as opposed to freely 
tredeable atock in the period 1970, 1971? 


A Yes. 
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q And wnat is that opinion? 

A Well; restricted stock had a substantially less 
market value than a free stock. 

Q And what is the sends for that opinion? 

A The ability of the hclder to sell it. 

Q Do you hawen opinion as to the salability of 
stock bearing restrictions on transfer of a New York Stock 
Exchange listed company es opposed to similar stock of an 
over-the-counter company in the period 1970, 1971? 

A Yes. As a general ate a listed security, 
particuaarly one on the New York Stock Exchange, would have 
more market acceptance, same ability in following then an 
unlisted stock. There are obvious exceptions. 

THE COURT: Are you talking about restricted stock? 

THE WITNESS: Restricted or public. 

Q Do you have an opinion as to the salability of 
liohawk Data Sciences stock bearing restrictions on transfer 
as opposed to the stock of Atron Corporation bearing similar 
restrictions on transfer? 

MR. DEVINE: T object. My understanding is that 
the stock of either company is restricted and it can't be 
sold. 

THE COURT: That is not the Court's understanding 


but you will have an oppor‘sunity to cross examine. He ts 
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merely being asked if he nas an opinion. 
Do you have an opinion, yes or no? 
THE WITNESS: Yes, I have an opinion. I would 
think that Mohawk Data being a listed security would have a 
better chance of being sold than an unlisted stock. 
Q What 4s the basis for that opinion? 
A Again, I think it is the stature of having a listing, 
the following, the interest, the potential buyers, the 
amount of stock outstanding. 
Q Now, are you familiar with the prices of the Monaw« 
estock traded on the New York Stock Exchange for the period 
of approximately January 15, 1971, through April 30, 1971? 
A Yes. 
Cc And are you familiar with the over-the-counter prices 
of Atron for that same period? 
A ‘Yes. 


Q You have seen the stipulation in this case with 
the Mohawk prices on it? 

A Yes. 

& And you have looked at the pink sheets, which are 
Defendants' Exhibit Z in evidence in this case? 


A Yes. 


Q All right. Now, I ask you to look at this chart 


and tell me whether this is a fair representation, graphic. 
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representation of the prices of the Mohawk stock and tne 
Atrorn stock in thet period of time. 

MR. DEVINE: Your Honor, I think I should heve an 
opportunity to examine this chart before the witness testi- 
fies. 

THE COURT: Well, not necessarily but I understand 
the man is going to Europe or something. 

It. should be marked for identification. 

If you need to examine on it before cross examinatior. 
I will have to accommodate you. 

(Defendants' Exhibit AC marked for identification.) 

THE COURT: Do I understand that this is a graphic 
representation of the cnsieae price of unrestricted stock? 

MR. UNGER: The Mohawk public stock. 

THE COURT: Free stock? 

MR. UNGER: Free stock. 

A What was your question again, is that a fair 
representation? 

Q A fair graphic representation of the prices of the 
Atron stock traded in the other over-the-counter market and 
the Mohawk stock traded on the New York Stock Exchange for 
those periods of time? 

A Yes. 


Q Do you know when the boards of directors of Mohawk 
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and Atron voted to approve the plan and agreement of merzer? 


A As I recollect, it was the erd of March. 
Q I think it is stipulated it was the beginning 
of Marcn. 


Q Now, I would ask you to look at that chart and 
tell me if you have an opinion as to the reasons for the 
rise in the price of the Atron stock from early March, 1971, 
through April 30, 1971. 

A Yes. Once ‘a merger hsd been announced and the 
boards met on it, the Atron stock would follow relative to 
the exchange the price of Mohawk stock. As Mohawk goes up 
sO would Atron. 

Q What is the basis for that opinion? 

A (A), it's a merger. The holders of Atron are going 
to receive Mohewk stock, plus there probably would be an 
arbitrage between the two companies on the market. 

MR. UNGER: No further questions of the witness, 
your Honor. 

THE COURT: All right. 

I understand that that graph is purely a matter of 
public record, in other words, it has been taken from the 
Pink sheets and from the New York Stock Exchange quotations. 


Is that right? 


MR. UNGER: Yes, your Honor. 
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THE COURT: All right. 
MR. UNGER: All we did is take the prices nere, 
I think the bid and prices stipulated for Mohawk and put 
it on the graph. 
TILE COURT: Mr. Devine can have the opportunity 
to verify the mathematical accuracy of it. He need not do it 
today. 
MR. UNGER: I offer that in evidence. 
MR. DEVINE: I do not know at this time, your Eonor, 
whether I will have an objection to its acceptance. 
3 THE COURT: I will.take it subject to.your motion 
if you find it is not correct as represented. 
(Defendants' Exhibit AC is received in evidence. ) 
CROSS EXAMINATION 
BY MR. DEVINE: 

Q Mr. Gregory, as to one of the opinions you just 
‘gave, you said there were sone exceptions. Do you recall 
which of the opinions it was, to which there are exceptions? 

A Yes. I think if I remember the question, it related 
to the price of a listed stock vis-a-vis over-the-counter, 
not the price but thé value. And my reservation of that 
with certain insurance companies, commercial banks which are 
So-called quality stocks and at that point many of them were 


not listed on the New York Stock Exchange. 
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q Well, whatever the difference in stature, repre- 
sentation as a function of being listed or not listed, 
isn't that taken into consideration by the public, by the 
market with respect to O.T.C. stocks? Doesn't their market 
price: reflect that difference in stature? 

A It very often will. 

Q But wouldn't the restricted stock have a percentage 
value rouzhly the same for 0.T.C. stock as listed stock 
in that the prices already discount that stature? 

A I don't think so. I think -- whether it is the 
listed stock or restricted stock, you have a stature, a 
following, a supply, a flow, a potential buyer that in most 
cases jis considerably ais ae a listed security than it would 
be over-the-counter. 

C But don't those things effect the market price 
of the over-the-counter stock? 

A Not necessarily because the over-the-counter 
securities is a very small market with few market makers, 
very small flow. It is not a large market, large following, 
large buyers and sellers. 

Q And your testimony is that this would have no 
effect on the price of the 0.T.C. stock? 


A Come back to your question again. 


Q As I understood your opinion, it was that in 
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Putting on one hand a restricted listed stock and on 
other hard a restricted 0.T.C. neg that the value 
restrictea 0.T.C. buna might be a lesser percentage 
market value than the value of the listed restricted 

A That's correct. 

Q I am saying doesn't the O.T.C. market price for 
unrestricted stock already take into consideration those 


factors which you indicated would be the factors that would 


account for a lesser percentage? 


A No. I think as a general rule no. That is my 
Own experience in our own firm selling restricted stocks of 
over-the-counter companies. 

Q Did you prepare this chart wnich is Defendants! Exniti: 

| AC? 
No. 
Do you know by whom it was prepared? 
I imagine Beekman & Bogue. 
You had nothing to do with it? 

A No. 

Q Is it possible that there could be explanations 
other than the track'ng of Kohawk's price by the Atron price 
for this graphic representation? 

A I think the graph -- I am not sure I understand 


your question. 
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Well, if we showed you any two stocks which nad 


market prices thet looked lixe this, grapnically displayed, 


would you automatically conclude just from looking at the 


price matching that one was tracking the other? 


A 


Not necessarily, but if you are talking about 


companies that have -- in effect are consummating a merger 


I would 


say so. You could put two entirely different stocks 


there that may be tracking it some way, unrelated companies. 


i 


Could thc factors that would explain that relation- 


snip also possibly expiain the relationsnip between two. 


acompanies that agreed to a merger? 


A 


imerger, 
prices, 


in your 


I am not sure I understand your question. 


Because two companies that had prices graphed like 


Any two companies you. are saying? 

‘Yes. Because those two companies had agreed to a 
subject to approval of the shareholders and their 
looked like this, does that necessarily mean to you 


expert opinion that one stock is tracking the other 


or could there be other explanations? 


A 


Of two companies that have tentatively agreed to a 


Yes. 


I would say one stock would be tracking the other. 
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Q Wecessarily? 
A Yes. 


a} Which stock is tracking whici: 


> 


Well, in that case it would be Atron tracking 
Mohawk, the acquiring company. 

Q Is that necessarily so? 

A I would think so. 

Q You would think so or are you sure? 

B I am sure. 

THe COURT: Do you read from this chart that the 
market or the customers had generally concluded that the 
merger would go through? 

THE WITNESS: Yes. 

THE COURT: All right. 

Q What if there was doubt as to that? 
AB Are you taking a for instance, if there was doubt? 

THE COURT: He is asking you to assume there was 
doutt whether the merger wotild go through, would that 
affect your opinion as to mat the chart should indicate? 

THE WITNESS: If the stockholders felt that the 
merger was not going to go through it is possible the stocks 
would react independently. 

Q Did you make a study as to vistas or not during 


this period of time the merger was certainly going to go 
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through? 

A My understanding of it is that the merger was go'ng 
to go tnhrouzh. 


€ What is the basis of that understanding? 


tied = Bed 
4 The reading I have done and just the general under- 


standing I have of it. I am not a security analyst expert. 
I eeane profess to be. I have no reason to believe otherwise. 

Q Do you have any reason to believe that, however? 

A What? 

Q That the merger was going to go through? 

a Yes. 

Q What is the basis for your belief? 

A The agreement of the board of directors. 

Cc And have you studied it any further than that? 

a No. 

Q What if during this period of time, after the board 
of directors had agreed to this, Mohawk had announced some 
information which the general public felt to be negative 
about that company, would you then have the same certainty 
that the merger was going to be approved? 

A I think that's the nature of the information. 

~ What if it was negative? 

A That's a big "ir". Was there? 


9) Well, you are the expert. Did you make a study to 
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2 fir.d out if tr was any negative information during that 
. 3 period which could have been announced? 
4 fh No. 
g 5 q Do you know that Mohawk's financial statements for 
6 the year prior to this were restated downwards subsequently? 
7 4 Yes. 
* 
8 Q Suppose that had been announced during this period, 
9 || would you then think there might be some doubt about the 
* 10 approval of that merger? 
ll A No. I praenee qualified, I don't think, to necesvaril, 
12 || answer that. My answer would be no. It might be reflected 
ss in the price of the stock possibly, but I don't think so, no. 
14 Q You think it might cast some doubt on whether or 
e 15 |i not the merger would be approved? 
16 A I am hesitant to give you an opinion because I 
7 don't profess to be an expert on that. 
e 18 | MR. DEVINE: No further questions. 
19 I would like to reserve the opportunity -- 
e 20 | THE COURT: Yes, you have that. 
21 MR. UNGER: No redirect. 
a THE COURT: You are excused. 
e 2 | (Witness Excused ) 
m THE COURT: 10:15 tomorrow, gentlemen. 
rs) 


(Adjourned to <//14/74 at 10:15 A.M.) 
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THE COURT: Is he be‘ng offered as an expert or 


the purchase and sale of securities? 


MR. UNGER: No, your Honor, he is a fact witness. 


THE COURT: All right, let's keep it very brter 


then. 


A ZI joined -- 


MR. UNGER: If you will permit me to lead him a 


little bit I can do it quicker. 


THE COURT: Yes, sure- 


¢ were 


you employed ty Stralem Company from 1963 


through early 1969, Mr. Halsey? 


A Yes. 


a And from February, 1969, through May of 1970 you 


were employed by Hemerschlag-Borg 2nd Company or its corporate 


affiliate Hamburg Securities? 


A That's correct. 


Q From 


were employed by Merkin Company, is that correct? 


A Correct. 


Q Subsequent to that, March of '71, who were you 


employed by? 


B Partner of Wallach and Company. 


Q And did you as an employee of Stralem and Company 


participate in 


xz 


the private piacement sf Atron stock that took 
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About when was the time that Hamerschlag was no 


longe* 3so0ing to be an underwriter in that offering? 


A 


Q 


I am sorry. 


About what time was it that you learned that 


Hamerschleg was no longer going to be or Hamburg Securities 


was no longer going to be in that offering or to be an 


underwriter in that public offering? 


A 


It was during the summer 1970 -- '69. Beg your 


pardon, during the summer of 1969, than’ you, that it was 


determined Hamerschlag-Borg could not participate in the 


eunderwriting at all. 


“ 


Did there come a time after that time when you had 


a conversation or conversations with Mr. Le Landais concerning 


that subject? 


A 


Q 


A 


Yes. 

Was it one conversation or more than cne? 
The sum and substance of it -- 

Was it one or more than one? 

Pardon me? 


Was it one conversation or more than one conversa-~ 


It was probably more than one. 


At about what period of time with relation to the 


summer of 1969 did they take place? | 


™, 


10 


ll 
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A I believe fugust. 
q Now, can you tell me, if you can differentiate 


- 


oy conversation, tell me it by convers2tion. If you can't - 
THE COURT: ‘niues I take the conversation, I want 

to know where and who else, f anybody, was present, 4s weil 
as the approximate time. 

Q Where did these conversations take place? 

A The conversation happened in front of the horgan 
Guarantee Trust Building, as we were walking together from 
the Ladenberg-Thalman office, he was Liga os 


Q Was anybody else present? 


A No. 
Q Tell me what tr.e conversations were. 
A He was livid at Joe Stoutenburghn, who the Court 


may know is my brother-in-law, for Stoutenburgh now uphoiding 


Le Landais' wishes for compensation in the form of stock 
options. 

THE COURT: You mean he toid you this? 

THE WITNESS: Yes. He said several unprintable 


words that are not needed in court. The man had a lack of 


moral:fiber. Unfortunately, he was not upholding Le Landais' 


wishes at all. 
Q Now, subsequent to that conversation did you h2ve 


any other conversations with Mr. Le Landais on the subject 
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of Mr. Stoutenburgh. 

A Subsequent. 

C Subsequent to that one? 

A Many times. I ne employee --~ 

si Was anybody else present at any of those conversa- 
ticns? 

A Usually only he and I were together on those. 


Q And wheie did they take place? 

A ssinnie in either his office or.my office. 

Q At Merkin or Hamerschlag-Borg, which? 

A Both places, but usually most of ene ere to 
Merkin and Company at a later point in time. 


Q About when were these conversations? 


f Mr. Le Landais had contacted Mr. stoutenburgh regar-: 
ing a merger possibility of Atron into Data-Card Corporation 
of Minneapolis, St. Paul area. Le Landais felt that Stouten- 
burgh owed a fee for this introduction -- 

THE COURT: Not what he felt, if you please. Just 
tell me what he said. 

THE WITNESS: He said Mr. Stoutenburgh owes us or 
owes me a compensation or a fee for this introduction. 

Your Honor, I am not versed in court language. 

THE COURT: I understand that. Just answer counsel's 


question. That's ail you have to do. I only take conversatior:, 
# a # 
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A I think I would be superfluous. 

Q Did there come a time when you learned that Mohawk 
or there was going to be a merger of Atron to Mohawk cr 2 
wohawk subsidiary? 

A Yes. 

Q When was that? 

“A That was the end of Janwry, 1971, on a ~aturday 
morning. 

Q How did you learn about that? 

A Joe icisbassueirh called i at my ski house in Vermone 
about eight o'clock in the morning from Minneapolis, his 
home. He said, "John, we have just agreed with Dick Rifenburg 
to proceed on a merger, and acquisition by Mohawk of Atron." 

I was most elated personally -- 

Q What did you say to him? 

A Joe said, “We have made a deal that is a combination. 
We are going to receive one share of Mohawk for each four 
shares of Atron Corporation." 

I was most elated that this combination was going 

to take place because Atron Company, in my opinion, could not ™ 
the grade marketing its own products. They hadn't up to this 
point. Mohawk was doing about 90 percent plus of the market- 
ing of the product. It seemed like an extremely fortunate 


combination. 
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C Did you speak with him about the merger ratio at 


that time? 
A Yes. 
Pia: | 
q What did you say? What was the conversation about | 


the merger ratio? 
A Two comments: (1) I was very pleased, second, 
I said, "Could you push Dick any further?" 
He said, "It was an extremely fair combination." 
Q Who is the "Dick" that you are referring to there? 
A Mr. Rifenburg. | 
Q And was anything said in that conversation respect- 
ing whether or not either yourself or any other Atron 
private placement holder would be receiving Mohewk stock 
free of restrictions or with restrictions on the merger? 
h There was no. conversation. 
Q Now, did there come a time when you had any conver- 


sations with Pierre Le Landais about the merger? 


A Yes. 
Q And was it one or more than one? 
A Because he and I were together in the offices day 


to day, why, yes, it started probably the following Monday 
or Tuesday after that Saturday. 


Q That would be February lst or 2nd? 


A Yes. 
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2 3 And that was the offices of Merkin? 

3 A Thet was in Merkin's offices. 

4 ¢ And was anybody elise present at that particular 

5 conversation? 

6 A No. 

7 Q Now, would you tell me about that conversation, 


what you said to Mr. Le Landais and what he said to you. 


4 I cannot give you an exact recount of the words 


10 but only the sense of. it. He and I were both pleased with 
u the combination of the two companies. There was a basic 
° “reflection that, thank goodness, now our private shareholders 
all would be able to have an ongoing business and not lose 
14 
everything that they had. 
15 
Q Now, you were an Atron private placement holder at 
16 
that time, weren't you? 
17 
A Yes. 
Q You had bought back in the first placement? 
19 
A Righte 
Cc And did you continue to hold Atron stock through 
21 
the effective date of the merger on April 30, 1971? 
22 
A’ Yes. 
23 
C You hadn't sold any of your private placement 
a . 
stock? 
25 
~ No. 
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N In that conversation, was anything said about 
the merger ratio, the four for one ratio? 

A We were just pleased that it was done. 

Q And was anything said in that conversation about 
the subject of freeing up the Atron stock through the merger? 

A No. 

Q Did you have any other conversations with Mr. 
Le Landais after that one with respect to the merger, the 

‘ 

Atron merger? = 

A Not that I recollect. 

Q Now, taking the period from January 29, 1971, 
through April 30, 1971 -- 

4 Excuse me. Maybe I had better interject. You 
said had I talked at all further about the merger? 

Q The merger to Le Landais after that conversation. 

A From February or the first of February on to the 
time that I left Merkin? 

Q Right. 

A We, from time to time, had casual conversations, yes. 


Q Well, was anybody else present at ay of those 


conversations? 
A Possibly an analyst at some point in time who worked 
for us. 


Q And were those conversations all at Merkin and Co.? 
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A Yes. 

Q Did any of those conversations or in those conversa- | 
tions was there any discussion about whether or not the Monae 
stock to be issued on the effectiveness of the merger, waether 
that stock would be free of restrictions or continue to Deer 


restrictions similar to those on the Atron private placement 


stock? 
A No, no discussion. 
q Was there any discussion about the merger ratio 


in any of those discussions, those further conversations? 

A Undoubtedly we had reflected on what the merger 
ratio was but there hadn't been any real conversation at all. 

Q Now, from the time when you first learned of the 
merger through April 30, 1971, did you have any conversations 
with anybody concerning the subject of whether or not the 
Mohawk stock to be 4ssued on the effective date of the merger 
would continue to bear the restrictions, similar restrictions 
to those to which the Atfon private placement stock was 
subject to or whether that Mohawk stock would be free of 
such restrictions? 

A You said did I have any conversation as to whether 
the shares would be still restricted or not restricted? 

& Right. 


A The answer is no. 
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I show you Plaintiff's Exhibit 27 in evidence and 


‘ 


ask you if youhavo seen that document. 


A 


Q 


A 


Yes. 
When did you first see that document? 


I cannot give the exact date. Without question 


within a matter of a day or two days or three days after it 


was written. 


Q 


A 


Q 


And you read it when you got it? 
Yes. 


Did you heve any conversation with Mr. Le Landais 


erespecting the subject of that document? 


p 


Yes. I didn't agree with the assessments made by 


Mr. Auslander because I frankly didn't think he was competent 


to make a good evaluation of it. 


q 


A 


Q 


A 


m 


That's what you told Mr. Le Landais? 

Yes. 

What did he say to you? 

He said that's the way I felt. That's my trouble. 


Now, did there come a time when you were © ained 


to insure that proxy material was in the hands of Atron 


shareholders? 


A 


Q 
A 


Yes. 


And when, approx‘mately when was that? 


Somewhere in the immediate time that I joined 
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@ I show you Plaintiff's Exhibit 27 in evidence and 


ask you if youhavo seen that document. 


A Yes. 
Q When did you first see that document? ‘ 
A I cannot give the exact date. Without question 


within a matter of a day or two days or three days after it 


was upitten: 

Q And you read it when you got it? 

A Yes. 

Q Did you have any conversation with Mr. Le Landais 
|erespecting the subject of that document? » 

fh Yes. I didn't agree with the assessments made by 
lwr. Auslander because I frankly didn't think he was competent 
to make a good evaluation of it. 

g That's what you told Mr. Le Landais? 

A Yes. 

Q What did he say to you? 

A He said that's the way I felt. That's my trouble. 


Q Now, did there come 4 time when you were retained 


to insure that proxy material was in the hands of “tron 


shareholders? 
A Yes. 
Q And when, approx/mately when was that? 


h Somewhere in the immediate time that I joined 
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Wallach and Company, which was the first of April, i971. 

Q Wno retained you? 

‘ Joe Stoutenburgh, the president of ‘tron. 

Q Now, did he do it on the phone or was it in a fsce- 
to fact eting or by letter, how was it done? 

THE COURT: What difference does it make? I 
don't detect any basis -- 

MR. UNGER: I just wanted to establish the conver- 
sation, that's all. 

THE COURT: I don't detect any basis wnicn renderec 
it improper for the man to distr‘bute proxy materials. I 
don't think it is contended that he could not do it. 

Q What did Mr. Stoutenburgh tell you he wanted you 
to do? 

A He asked me to contact all of my private holders 
and any others that I saw fit to contact if we found that 
their proxies were not getting in punctually. Also after -- 
I didn't receive any of the material until after I had 
received my own and I got extra copies from the company 
or from the lawyers, I don't know which, to send out or hend 
deliver to any of my private holders. 

Q Now, with reference to the date of that proxy 
material, which is April 16, 1971, when did you first start 


contacting Atron shareholders? 


10 


ll 


S22 8 3 


rd-1f 


a 


359a 


Halsey~Direct 319 


Probably -- I don't have a calendar but probably 


around the 20th of the month. 


THE COURT: Was this being done because you 


anticipated that Ladenberg-Thalman's people would vote 


negatively? Is that why you were doing this? 


THE WITNESS: No. 
THE COURT: What was the purpose of doing this? 
THE WITNESS: Mr. Stoutenburgh asked me to do it. 


THE COURT: Did he tell you why he wanted you to 


do it? 

THE WITNESS: Yes. 

THE COURT: What was that? 

THE WITNESS: He wanted to have the shares all in 
there and voted. 

THE COURT: Because of anticipated negative voting? 

‘(HE WITNESS: No. Simply because we needed a 

two-thirds -- as I remenber it, two-thirds of the outstanding 


shares needed to vote, and I had a substantial number of 


shareholders, or I was respw sible for a substantial number 


of shareholders, and all my people were delighted, to my 


nowledge, with the whole program. 


THE COURT: What was the approximate percentage, 


tf you remember, of Atron's which your people had? 


THE WITNESS: I was responsible, your Honor, for 


Le 
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2 || approximately 400,000 shares of the origi on offering, which 

3 leter became 200,000 shares. : | 
4 THE COURT: How much was outstanding on the date | 


5 of the merger, if you remember? 


6 THE WITNESS: Approximately -- I am not sure but 
7 approximately a million one. 
. THE COURT: In other words, you were about fifteen 
: percent, were you; whatever it adds up to? 
” THE WITNESS: Right. 
” THE COURT: All right, let's move along. 
“2 


7 Q Now, you pointed out just previously the names 
of people that you had placed Atron stock with. 
A Right. 
Q Now, could you tell me of those names, and if you 
need the list I will give it to you, who you contacted? 
A I called on -- 
THE COURT: Did he contact any of these plaintiffs? 
MR. UNGER: No, your Honor. 
THE COURT: Did he contact any of these plaintiffs? 
MR. UNGER: Not as far as I know. 
THE COURT: Then I fail to see the relevance. We 


are not trying the case of the other people. I don't see 


y any relevance. He had a perfect right to go out and contact 


them and he did. I really don't see how it bears on the 
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issues raised here. If you showed me that he contacted a 
plaintiff inthis case, then I will take the testimony. 

Q Let me ask you the question. Did you saintids any 


one of the plaintiffs in this case? Are you familiar who they 


are? 
A I don't know who the plaintiffs are. 
q Coronet Fund? 
A I am sorry? 


Q Coronet Fund? 
A No. 


Q Creative Capital Fund? 


f No. 

Q Research and Sciences Investors? 

A No. 

Q International Technology and Natural Resources? 
A ' No. 


THEE COURT: Creative Capital. 
Q Creative Capital? 
A Nu. 
Q Pierre Le Landais or Pierre J. Le Landais and Co., 
Inc.? 
A No. 
Q Now, did anybody whom you contacted ask you whether 


or not they would be receiving -- any of the private placement 
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holders you contacted ask you whether or not they would 
be receiving free Mohawk stock on the merger? 

A No. 

Q After April 30, 1971, did any of the persons whom 
you contacted or whom you had placed Atron private placement 
stock with call sou to complain that they had received 


Mohawk stock bearing restrictions similar to the restrictions 


| on their Atron stock? 


A No. 
C I show you Plaintiff's Exhibit 28in evidence and 


ask you if you have seen that document. 


A I don't remember. 
Q And you received the proxy material? 
o Yes. 


Q The proxy statement? 

A Yes. 

Q And did you read that proxy statement? 

A Yes. 

Q Was there anything in that proxy statement that 
led you to believe fist : woulu te receiving, you personally 
as ar “tron shareh..uct, potvate placement holder, would be 
receiving Mohawk stock free of transfer restrictions on the 


merger? 


A No. 


2 


a 


a 
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Q Now, yOu also looked at the financial information 
contained in that proxy statement? 
A Not closely. 


Q If you had known at that time that Mohawk, as it 


subsequently did, was going to restate its financial statement: 


for its fiscal year ending July 30, 1970, because of a chanze 


in the method of accounting for sales to third party 
lessors, would that have changed your mind about rhether or 
not. the merger was something that should happen? 

A No. 

Q How did you vote for the merger? How did ya vote 
on the merger? 

A I voted for it. The sum and substance of the re- 
quirement of the two companies being together was so totally 


all encompassing and overpowering that I had approximately 


$400,000 of my clientd capital tied up in a private placement. 


If I could get those people so they would not lose their 


shirt, I was 100 percent for it because I knew with Dick Rifen- 


burg's marketing talent and with the great product that Atron 


had, we had one nifty company that would make the grade. 
Without it we, as Atron private holders, had no recourse. 
We would go down the drain. 

MR. UNGER: No further questions of the witness, 


your Honor. 
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THE COURT: You may Cross examine. 

CROSS EXAMINATION 
BY MR. DEVINE: 

Q On April 30, 1971, were you a holder of Atron 
restricted stock? 

A Yes. 

Q On that date did you believe that you would receive 
free Mohawk Stock, freely transferable Mohawk stock 
if the merger was approved? 

A No. 

Q You didn't? 

A No. 

Q Did you believe that you would receive restricted 
Mohéwk stock if the merger was approved?’ 

A Yes. 

© What was the basis of that belief? 
A We were under a letter of investment. We had 
executed when we had purchased the shares, and after the 
holding period was past, which is usually three years, 
why at that point in time we could get a letter -- a no 
action letter. I believe at that time we would be freed up 
or could be freed up should we so desire. 

Q On April 30, 1971, was it possible for Mohawk to 


register the stock it was Boing to issue as a resulta the 
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* 2 merger, register it under the 1933 Securities Act? 
3 A -I didu't know. ; 
4 q You didn't know thet? 

” 5 A No. | 
6 Q Did you consider whether that was a possibility? 

e 7 a No, I didn't. 
6 Q Did you ever discuss that with Nr. Stoutenburgh? 
9 A No, I did not. 

? 10 q | Did you ever discus: with Mr. Stoutenburgh Ats ; 
il conversations with the Mohawk people at the January 29, 

‘ 2 | 1971, meeting? 

A Yes. 

i Q And what did he tell you on the wibanet of freeing | 

e 15 | wonawk stock which was discussed at that January 29th 

meeting? 
° “ A There was no discussion between Mr. Stoutenburgh 
end myself on that subject. 

” Q You never discussed that with Mr. Stoutenburgh? 

® ” A Never discussed it, no, sir. 
” c Did hr. Stoutenburgh visit you and Mr. Le Lenda‘-s 

“ - at the offices of Merkin and Co. on February 17, 1971? 
. A I have tried very herd to relate on that point. 

" I do not remenber. I am told that Mr. Le Landais and hr. 

2 ) 


Stoutenburzh had a meeting. -I sat in an office that was abour 
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the size of this room with a desk in the corner, superv.cing 


that office. we had a snoke glass window and I m2y have see: 


Mir. Stoutenburgh gO past that. l mey have. I em not su 
Q ' He didn't visit ‘iia on that day? 

A Not me. 

Q He may have been in the office on that day and nov 
said hello to you? 7 ; 

A He may have been. I am told that he wes but I 
am not aware of it. 

@ He didn't come over and say nello to you? 

gy No. 

Q During the period from January 29th through April 


30, 1971, did Mr. Stoutenburgh ever come to the offices of 


ferkin and Co. and say hello to you? 


A I don't remember. 
Q You don't remember a single occasion during that 
period? 


A No, I do not. 

Q Do you recall whether on April 30, 1971, you had 
certain contractual rights to have Atron register the restricv#c 
e stock which you held at that time? 

tam sorry, would you do that again? 
THE COURT: Read it back. 


(Record read) 
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A No. 
Q You weren't aware of any such rights? 
A NO, I was not. 
Q When you Survhesed “tron stock in the first 


private Placement, did Jou sign a Subscription agreement? 

A Yes. 

Q Did you read it? 

A Yes. 

Q And you don't recall any contrectuel rights to 
registration contained in that agreement? 

A I do not. 

Q And did you recommend to your Clients that they 
make purchsses of ftron stock Subject to vhav Same stock 
Purchase agreement at that time? 

A Yes. 

Q And you made that recommendation without knowing 
whether Or not there were registration rignts contained in 
that Sgreement? 

MR. UNGER; Ob ection, your Honor. He js talking 
about 1969. Before that he was talking about '71,. 


THE COURT: Well, it's Cross examination. I will 


.@llow the question but I think it's getting 4 little 


2 rgumentative. Whatever ‘s in the subscription agreement 


is what it contains. If he has forgotten about it or never 
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noticed to begin with, that makes no d?fference. The legal 
effect of it is the same in any case. 
Let's zo on to something else, if you wll. 
MR. DEVINE: I — no further questions. 
THE COURT: Any redirect? 
MR. UNGER: No redirect. | 
THE COURT: You may step down. 
| (Witness Excused) 
0, SEABURN EATON, - called as a witness on } 
behalf of the Defendants, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY i.R. UNGER: 
@ By whom are you employed, Mr. Eston? 


A Mitchell, Hutchins, Inc. 


© 


And were you so employed in May of 1971? 
hs Yes. 


Q When did you first come to Mitchel Hutchins? 


A In June of 1968. 

C And you are here pursuant to a subpoena served upon 
you? 

A Yes. 


1] By the defendants? 


A Yes. 
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Q hnd wiee position were you employed by Mitchell o 
Hutchins in May of 1971? 

A Securli:sy analyst. 

Q For how long prior to that time had you been a 
security analyst? 

A Since June of 1968. 

Q Now, were you aware that Mohawk had @ security 
analyst meeting at its plant in King of Prussia, Fennsylvanta, 


on May 4, 1971? 


A Yes. 

Q Were you presen. at that meeting? 

A Yes. 

Q About how many analysts were there, if you recollect? 


A Somewhere between 40 and 60, I'd guess, but I'm 
not very good at guess‘ng. 

Q ‘Now, would you tell me something about what happened | 
at that meeting? 

A Well, I only have a vague recollection of the 
meeting anu what was said. The meeting took place on a 
factory floor that kad not yet been occupied. There were 
a number of large meeting kinds of banquet tables which were 
set up and in front ofthe room were a number of people from 


| Kohawk. Dick Rifenburg, Wayne Wells, Ron Hengen was ,; 


there as well, and a number of people from the King of Prussia 
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plant involved in those products. 

Q Do you remerter what Mohawk said at that meeting? 

A What who said? 

Q Do you remember as Mohawk told the security 
analysts at that meeting? 

4 I don't remember any of the conversation. I have 


looked over notes that I took during that meeting but I don't 


ee Let me show you Defendants! Exhibit Af for identi- 
fication and ask you if those are the notes to which vou just 
ereferred. : 


A Yes. 


Q And did you take those nctes as the meeting went 


along? 
4 
A Yes. 
Q And were those notes made by you in the regular 


remember eny of the conversation or any of the speeches. 
! 


2Ourse of your business as a securities analyst? 
A Yes. 
Q And was it the regular course of your business as 
@ securities analyst to take those notes? 
A Yes. 
MR. UNGER: I would ask those notes be marked in 
evidence, your Honor. 


MR. DEVINE: Your Honor, I can't read tnese notes. 
é # # 
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necessarily dors. I guess it's almost more of an exception, 


although more generally true at larger meetings. 

I have looked through the file and I don't have a 
handout that was given there with anyrmotes that indicated I 
had taken it there. A press release in my files. 

THE COURT: kKelating to that particular meeting 
‘is King of Prussia? 

THE WITNESS: Yes. 

Q Were vou following the, computer companies at that 
time, computer peripheral companies? 
a A Yes. 

Q Now, if I were to tell you, and this has been 
stipulated, that Mohewk announced it was going to change its 
fiscal year on that day, as a securities analyst what would 
that have meant to you in terms of Mohawk, the change in 


the fiscal year? 


{ 


A Specifically the change from July 3lst to April 30th? 
| Q Right. 

A None. From that date, from July to April, made no 
difference at all. It would have been nicer to follow the 
company if they changed it to December 31st but in this case 
they. didn't. 

Q Now, let me direct your attention to page three 


Of those notes, Defendants' Exhibit AA. The words "End S.0.L-R], 
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nunder 7, 2s, will probably treat as rental equip." 

Do you remember anything about what those notes 
mean? 

A Well, S.O.L.R. scan. in my mind, for sale of 
lease rizhts. 

THE COURT: Sale of what? 

THE WITNESS: Lease rights. It's a notation that 
came from control data and was easier. It means the same 
thing in my mind. 

The seven with a dollar sign preceding it and the 


lis is seven million dollars. "Will probably treet as rental 


— LLL tT tttlttttttt tt 


equipment," refers that in the future, following the sale of 
lease rights, they might well treat that equipment, the 
revenues, the cash flow from that equipment as ongoing rental 
revenues. 

Q And would that particular information that was 
given you have any effect on your thoughts about Mohawk? 

A Yes. 

Q What was the effect? 

| Is meant that the revenues from previously sold 

equipment, the rental revenues from that equipment would now 
come into Mohawk's reported revenue and earnings stream. Other 
wise it would not have. 


Q Was that a plus or minus factor in your mind as an 
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analyst? 

A Oh, plus. 

Q Now, let me ask you to turn to the fourth page frer. 
the back, the top line, can you read that line? 

A It says, "Restate S.0.L.R., cost 25 to 30 cents per,’ 
and there is a question mark above it. 

Q What does that mean? 

A That if they restated for the sale of lease rights, 
it would cost 25 to 30 cents per. share. And the question 
mark means that it wasn't sure they were going to restate it. 

THE COURT: Did this mean to you that the earnings 
would be reduced or that the book value of the shares would 
be reduced or what are we talking about? 

THE WITWESS: Earnings per share, 25 to 30 cents 
earnings per share. 

THE COURT: For what period? 

THE WITNESS: For that year. 

THE COURT: All right. 

Q When you say that year, is that a restatement of 
the prior fiscal year or the fiscal year they had just 
shortened? 

A I don't remember. 

Q Now, does the question mark relate directly to 25 


to 30 cents underneath it or to the whole line? 
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A To the whole line. 

Q In other words, they didn't tell you at that tine 
they were S°ing to restate anything? 

4 They brought the Subject up. They didn't Say they 
were going to do it. The question mark would have put there, 
not referring to anything but the question of whether they 
were E0ing to do it. 

q Suppose Mohawk had Said at that r sting, we are 
G0ing to restate our fisce] year -erding July 30, 1970, to 
take account of a change in the method of accounting for 
vhese Sa.es to nonaffiliated third party lessors, or as you 
call it sale of lease rights. What would that have meant to 
you @s an analyst? 

4 If they decided not to report earnings derived from 
the sale of lease rights, the impact would have been negligible 
Or nonexistent. The quélity, the viewed quality of those eam: 
at that time had come into such disrepute that they were 
just considered essentially Sadiietaie 


Q Would it be fair to state then, just to sum up your 


jtestimony, that neither the change in the fiscal year or 


assuming an announcement in change of method of accounting 
and or a restatement, wouldrmt have changed your Opinion as 


to Mohawk as an analyst? ‘+, 


MR. DEVINE: Objection, your Honor. 


Cc 


+ 
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* 2 THE COURT: He can answer that. 
3 4 The one exception would be that if they changec tho 
4 accounting such that tne equipment that had been sold in the 
sit . 
5 past was now reported on an operating basis and those revenue: 
6 and the gross profit based on those revenues now came into 
a 7 the revenue and eernings stream of the company, it would be 
8 beneficial and, hence, a positive. 
° Q If anything, it would have changed your opinion to 
6 . 
10 || the plus side? 
i A Yes. 
® e MR. UNGER: No further questions of the witness, 
= your Honor. 
14 Bes ; 
CROSS EXAMINATION 
° BY MR. DEVINE: 
Q Mr. Eaton, when you returned from the security 
17 9 
r analysts' meeting, did you prepare a report of any kind? j 
A No. 
Q Did you make any memorandum of the meeting? 
e ™ A I don't remember doing it and looking through my 
1 
’ files I have found none. 
22 
C Who was it that directed you to go to that 
We 
23 
meeting? 
2A ‘ 
A Well, no one directed me to go to it. I presume I 
23 


e was issued an invitation along with other security analysts 


‘ 
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and d’dgo. - 


Q 


Who on dehalf of your firm authorized that you zo 


to that meeting? 


t 


2 


No one. 


Did you have any obligation when you came back to 


report on what you heard? 


A 


Q 


A 


Q 


Not at all. 

And you didn't make any report? 

No. 

Did you make any oral report? 

I have no remembrance of making any oral report. 


Dic you say anything to anyone in your firm about 


what you had heard? 


& 


Q 


I don't remember, 


Did anyone in your firm ask you what you had 


I don't remember. 


On May 5th did you see a Walt Street Journal article 


about Mohawk? 


A 


Q 
A 


¢ 


I don't remember. 
You don't even remember seeing the article? 
No. 


Was there a copy of the article ‘ii your file when 


you looked tack over your file? 
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A No. 
q There was not? 
A No. 


Q Were you Soitiine Mohawk at that time? 

A Yes. 

Q Did anyone at your firm on May 5th or if the wall 
Street Journal had an article about Mohawk, ask you if you 
had read that article? 

A I told you, I don't remenber. I don't spend my 


tine remembering what people say to me three or four years 


2g0- 
THE COURT: Don't apologize. Just cell him musta! 
| 2nswers. 

Q However, you do recall that the question mark, which 
ép’ cars to be on the sixth pege of your notes, applies to the 
whole line and not just to the numbers at the end of the line, 
you do recall that? 


A It is not a matter of recall. It would be a ques- 


tion of how I take my notes. 


Q Well, is the position of that question mark insig- 
nificant? 

B No. If I were questioning the cents per share 
amount and if it were approximately I would have used a 


Squiggiy equal sign, an approximate sign. 
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Q Well, those figures were certainly approxinate, 


weren't the;, 25, 30 cents. Isn't thet an approximate figuras : 


A If someone said it would cost about 25 cents a shar> 


it would have hanes @ Squiggle. If they would have Biven a 
range it would have put the range. 

Q Who gave this figure? 

A I have no idea. 

Q Was it either Mr. Wells or Mr. Rifenbu rg? 

A I have no idea. | 

Q Did anyone else Speak at that meeting? 

A Yes. | | 

C Who else Spoke? 

é The only other person I remember Speaking is some - 
One like the product manager or the general manager of the 
King of Prussia plent, et cetera, who Spoke about some of 
the products that were Over on the left-hand side @€s you 
faced the front table. 

c Did he speak about S.0.L.R.? 

A Who? 

q The product manager. 

A .TI presume not but I don't remember. 

Q You said in your testimony that certain earnings 


figures were so much in disrepute at that time and I didn't 


completely understand what you were talking about. Would you 
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enlarge on that, please? , 

A There was i: the late 60's an accepted method of 
accounting in which one sold -- if you had some equipment 
that @ company might i: aac sai did produce, then went out 
to a customer, sold the customer and the customer signed 
a@ lease of some duration, in which the customer agreed to 
pay someone so much per month to rent the equipment and 
presumably also to service the equipment, one could then take 
as a means of financing that equip..1t with that lease to a 
third party independentless or who would, in turn, buy the 
equipment with an attached lease and possibly with some 
agreement that the company who was selling him the equipment, 
would agree to remarket it, service it, et cetera. Under that 
accounting one could treat that sale, as a sale as far as 
revenues were concerned. 

The problem wes that it was considered lower quality 
revenues and earnings resulting from it than if the company 
merely reported the rental revenues as they were received 
even though they were given to a third party other than the 
company. Because the sales revenues are much more volatile. 
The customer may or may not -- once future business, depending 
On economic perlods, cycles, et cetera, the shipments and 
Placements of products may be greater or losser and hence it 


has a volatility in the revenues and, hence, earnings. 
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Rental revenues tend to be very stable. Yo build 


up a base of Cauipment on lecse and year dy year you add to 
that base. So the volatility i Oily reiatively small on 
top of the installed base. 

Q Would that be true if the leases were cancellable 
at will? 

A Yes, because, again, presumably in any one year al] 
of your customers are not going to cancel all their leases. 

Did you know: in 1970 and 1971 what percentage of 
Mohawk's equipment was coming back from lease, what percentage 
of theleases were being terminated?- 

A I doubt that I knew it. I certainly don't remember. 

Q In Mohawk's fiscal 1970 and 1971, how much in 
evaluating that company «14 you discount the earnings because 
of the disrepute of this *ccounting method? 

A On a vague recoliection, as I remember sort of the 
Standard number was Surt of 2 nickel or quarter. 
| < Yaiwould discount them a nickel a quarter? 

A As I remember, yes. 

THE COURT: Mohawk only or @nydody who was doing 
this? 
THE WITNESS; Anybody. The typical way people 


talked about it, I talked about it, would Say sO much earnings 


iy coming from the sale of lease rights or sale to third party 
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to 


lessors, subtract tnat from the earnings and say the real 


| 3 earnings are this. It 4s selling at "X" tines that. 
4 THE COURT: Didn't these fellow who kept that 
© 3 form of accounting maint°!n some reserve for their ced kansas 
6 to make ~.od if the tenant defaulted? Didn't they have to 
7 carry a reserve in their bockkeeping, or don't you know? 
* 8 THE WITNESS: To the best of my knowledge, it wasn't 
9 a@ general practice or at least there wasn't substantial re- 
o » serves. that were clearly indicated on financial statements. 
ll Q Did you discount a nickel a quarter for all companie 
regardless of how much their earnings were or was it a per- 
e f 
centage? 
“ A Oh, no. As I remember tnat was about what the amoin 
# 1 ceme to in the case of Mohawk, in their earnings. So you 
: s just sudtracted the earnings that could reasonably be ve- 
¥ lated to the sules of lease rights. 
af q Pid you ever see a note in any of Mohawx's financial § 
} Statements tnat suggested that the earnings should be dis- 
on 
Ps counted in this way? 
* | A No. 
2 
; &: Did you éver see a note in the financials of any 
@ . computer company which suggested that the earnings figures 
” | should be discounted ina similar way? 
23 


A No. 
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C This was something you knew frori your following 


that industry. Is that correct? 

A It was the general -- a largely followed practice 
to do so. I did know the nature and the volatility of those 
kinds of earnings relative to the stability of earnings thet 
result from a rental base, that I knew. 

THE COURT: Well, the net effect of this adjustment 
you were making was that Mohawk stock was selling at a higher 

: ° 44 * ancl 

price earnings ratio than a. period from its stated earnings. 
Isn't that_so, becs:ise you were cutting the stated earnings 
by five cents? 

THE WTTNESS: If that's the right number, yes. 

THE COURT: Didn't you tell us five cents? 

THE WITNESS: As I remember, that ces is in the 
back of my mind. 

TEE COURT: So it would be twenty cents? 

THE WITNESS: Fora year, I presume. 

Q Would you look at the first page of your notes, 
please, which are Defendants! Exhibit f*. Halfway down the 
page I can read the words "April 30th fiscal year." ea. 
then there are three lines headed by dashes following that, 
which I have some difficulty with and I would like you to 


translate those three lines for the record, if you will, 


please. 
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4 Okay. The first is "Establish reserve for 1100's.” 


The second, which includes whatever you call repeets, "Estab}: 


reserve for solic leases and sale of leases." 

Q What does the note you just read, ""sta lish 
reserve for sold leases," refresh your recollection about, if 
anything? 

é It doesn't refresh my recollection at all. I ean 
presume what it must have meant but I don't remember at all. 
ay Do you recsll who Said, something which led you to 

make this note? 


A No. 


Q The phrase "Sold leases," I take it that's S.O.L.R. 
Is that synonymous with your caption S.0.L.R.? 

A Yes, they would Stop the practice of sale of lease 
rights. 

Q “Now, on the third page of your notes you translated 
4 portion of that page which begins "End S.0.L.R." would you 
translate the margin notes on that page, please, and also the 
full margin note which is directly below the one you 
translated earlier? 

f Okay. First in the margin is margin notes referring 


to the section above, "Plug to plug tape drivers." It refers 


to an IBM drive being $500 a month. On a One-year lease the 


Mohawk cashable would be 330 a month. The nesrest competitor 
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ora little less, the amount of the reserve? 

A Well, the question, of course, I presume is 1CO 
percent of what? 100 percent of the equipment now off lease, 
coming off lease, the total book value of the product. 

Q You are faster than I am. All I am asking you at 
this point is: does the hundred percent relate to the word 
"reserve"? In other words, was it reserved to be a hundred 
percent of something? 

A Yes. 

C Okay. And do I understand your previous answer to 


be that you are not sure what it was a hundred precent of? 


A Right. 

Q But it was going to be a hundred percent of sometni 
A Or a little less. 

C Or alittle less. 


THE COURT: Do I understand that you function as an 


| analyst is to ascertain if the market price has postured a 


particular issue in an overpriced or an underpriced condi- 


“fon, is that what you are Supposed to be doing? wJith respect 


‘hawk stock, what were you going down there to do? 
THE WITNESS: That would be true with the possible 
“atement that while a stock might be fairly 


2 current situation, my job is also tc try to 


there would be a change in the cost situation 


yay | 
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such that the stock in the future, while currently reasonabl; | 
priced, mizht et that point in time at the current price be 
Overpriced or underpriced. 

THE COURT: It means looking forw.rd to going up or 
looking forward to zoing down? 

THE WITNESS: That's right. 

Q When you returned from this ‘aide: do I correctly 
understand your testimony to be that you did not tell anyone 
about Mohawk or at least ‘you don't recall telling anyone 
anything about Mohawk and you don't recall being asked any 
questions about Mohawk or its market value or its prospects 
or anything of that kind? 


A I don't recall anyone asking any of those kinds 


of questions. Undoubtedly they did but I don't recall any. 


Q I take it you don't recall your enswers to those 
questions? 
| A No. 


MR.. DEVINE: No further questions. 

THE COURT: Did you learn anything in the course 
of your visit to King of Prussia which in your judgment would 
lead you to believe that the future prospects of this stock 
were either better or worse than you had believed them to be 
before you went down there? 3 


THE WITNESS: The only thing I can remember followin: 
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that meetings, in particular thinking about -- let me come 
back. I em going to have to answer one of the earlier ques- 
tions do I remember talking to someore, because this ‘s wher 
i em talking about. Talking with Ron Hengen in a car driving 
back from xing of Frussia, talking about if the equipment 

had been sold in the past and the rental revenues generated 
by that equipment were brought into ‘h- ~vevenue stream in 

the future, how much that might generate in gross profit. In 


Other words, the revenues less the depreciation and service 


costs, and what that might mean to earnings. That's the 
Only thing about that meeting I came away sides what I 
thought was of significance enough that I remenber now talking 
about. 

THE COURT: All right. 

THE WITNESS: That is one person I do remember 
talking about it. 

THE COURT: If anyone wants to ask further they may 
in view of this witness' last statement. 

MR-UNGER: No redirect. 

MR. DEVINE: No further cross. 

THE COURT: You are excused. 

(Witness Excused) 


THE COURT: The Court will take a ten-minute recess. 


(Recess) 
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(In open court) 
MR. UNGER: Your Honor, this witness was sworn on 
the plaintiff's case. ‘ 
RONALDO HENGEN, 7 recalled as a witness by the 
Defendants, having previously been sworn, testified 
further as follows: 
THE COURT: You are reminded that you are still 
under oath. 
DIRECT EXAMINATION 
BY MR. UNGER: 
Q Mr. Hengen, were you responsible for setting up 
the Mey 4th security analysts! meeting? 
A Yes. 
Q How did that meeting come to be set on thet date? 
A Mohawk has a policy of having analysts! meetings 
after the close of every quarter. I went to Mr. Wells 
reminding him sometime in January that we had not had a meet- 
ing in at least three months and that I had been receiving 
phone calls from analysts asking when the next meeting was 
going to take place, and Mr. Wells said he would at the next 
Opportunity would discuss this with Mr. Rifenburg. 
Mr. Rifenburg's response to a meeting in February, 
late February or early March was that he was just too busy, 


there were too many things on his agenda, and inaddition he 
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didn't know what he could say because of, I think at that 
time, an impencing registration statement on the Atron 
deal. 

So he said that we will skip this one and we will 
do it the next time after we have a good sense of what the 
April figures might be, which would be then in May. 

Q How did you come to. pick the May 4th date? 

A Again, in April, early April I reminded him again 
that we should plan, and sin- t takes me at least two weeks 
to get invitations out and to communicate our intention with 
analysts, in April BY Sat-down again and we fixed the date 
early May, at which point I went to my list of analysts 
who had asked for such a meeting and got an idea of wren in 
that first week of May we might be able to get. a mutually 
agreeable date. 

I went back to Mr. ‘'2lls and said how about May 4th. 
We confirmed that with Mr. Rifenburg and that was the date 
we selected. 

Q When you referred to registratic., statement, are 


/ ‘ 


you referring to an Atron registration statement or the Atron 


' 


proxy statement? 
f I think the Atron proxy statement. 


Q You were present at that May 4th meeting, weren't 


you? 
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A Yes. 

C About how many analysts were there? 

A I would say slightly in excess of 100 analysts 
at King of Prucsia. 

Q Now, when you had these conversations in mid April 
about setting up the meeting, was anything said to you as to 
whether or not Mohawk would be announcing any changes in 
its method of accounting for third party sales? 

A In my conversations with Wayne or Mr. Rifenburg in 
April? 

Q Right, in that mid Aprii period. 

A No. ) 

MR. UNGER: No further questions of the witness, 
your Honor. 
MR. DEVINE: I havero questions of this witness. 
‘THE COURT: You are excused, Mr. Hengen. 
(Witness Excused) 
MR-UNGER: Mr. Stoutenburgh. 

9 SE. PH S. S$ TO UTENBURGH, recalled as 
® w~ vness by the Defendants, having previously been 
sworn, testified further as follows: 

THE COURT: You are reminded that you remain under 
oath from before. 


DIRECT EXAMINATION 
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and attends he is present. So I will take him as present 1? 
the minutes snow he is present, in the absence of rebuttal 
teztimony chowing he was not ther as to any specific meetins 
that is already in evidence. 

MR. DEVINE: All right, your Honor. 

THE COURT: A man can always contradict the minutes 
if he can show by testimony or by evidence that he was some- 
where else. 

(Defendants! Exhibit V 1s deve. aoe in evidence.) 

ay From early April, 1971, through April 30, 1971, 
had anything come to your attention which psuie tees led you 
to Selieve that there was going to be opposition to the 
merger between Atron and Mohawk op Mohawk subsidiary? 

A Nothing whatsoever. 

Q Now, I believe you testified as to a call that 
came i- 2n January 29, 1971, from some people at Ladenberg 
to youe Is that correct? 

A That's correct. 

Q Did you have any subsequent telepnone conversations 


with Ladenberg respecting the merger or the merger ratio? 


A At least “wo in the month of February. 
Q Ane what was the substance of those conversations? 
A The svostince of them was always the same. They. 


felt thet the ratio should be improved in favor of the Atron 
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shareholders. . 
THE COURT: Did they give you a reason for this 
belief on their pert? 
THE WITNESS: is ae they gave no reason for 
it. 
THE COURT: Didn't you ask them? 
THE WITNESS: To.me it was self-evident, sir. I 
didn't bother asking them. I did respond to them though. 
THE COURT: They were eritictzing your work tn 
effect. 
THE WITNESS: Yes, they were. 
THE COURT: You didn't @sk bist what was wrong 
with the price? 
THE WITNESS: No. 
THE COURT: Tell us what the response was. 
THE WITNESS: My “esponse was that we had considered 
the factors involved very carefully and that we felt that 
this was a fair exchange and that I had no reasonable 
basis to go back to the management of Mohawk to renegotiate 
any change in that agreement. 
Q . Now, did there come a time in any of these conversa- 
tions where you said to them, why don't you call Mr. Rifenburg 
or call Mohawx? . 


ke The last conversation that I had with Mr. Erpf of 
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Lidenberg-Thalman -- 

THE COURT: Mr. who? 

THE WITNESS: Erpf, E-K-P-F. 

Mr. Erpf stated to me, "I feel I must take this up 
with Mr. Rifenbu rg." 

And my response to that was, "I understand your 
feelings are strong and I invite you to do so." 

THE COURT: And he never told you why he thought 
the ratio was wrong or how much he thought the ratio should 
be? 


- 


THE WITNESS: He ne\ Stated what he felt the 
« 
ratio should be. He just felt it should be more to the 
advantage of the Atron shareholders. 

THE COURT: .Did he tell you how much more? 

THE WITiESS: No, sir, he did not. 

Q Did there subsequently come a time when you had a 
conversation with Mr. Rifenburg about Ladenberg-Thalman or 
their complaint about the merger ratio? 

A I don't recall a specific conversation. Mr. Rifen- 
burg was aware that Ladenbvexe-Theinal was upset about the 
ratio because he was in the office wh. the first call was 
made. 

TEE COURT: How many shares of Atron did Ladenberg, 


in your view, control or represent? 
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THE WITNESS: I really didn't know how many they 
did, str. They were the unds:writer end they did have a 


biz syndicste. I will say they were et least fifteen or 


, eighteen firms on the syndicate, so I didn't really heve a 


feel as to how much they personally controlled or they as a 
firm controlled. 

Q Did you ever have a conversation with Mr. Rifenburg 
res :cting whether or not Ladenberg was going to oppose the 
merger? A 

A I indicated at some time in that same time frame 
to hr. Rifenburg that he might get such a calil.- 

Q What time frame was this? 

f Late February, early March. 

Q Of 1971? 

A Of 1971, yes, sir. 

Q And did Mr. Rifenburg subsequently tell you whether 
Or not he had a conversation with Ladenberg? 

A He did not. state to me that he had conversations 
with Ladenberg. He did indicate to me in late Merch that 


you don't have to worry about opposition at all by Ladenberg- 


Thalman. 
ay Now, did there come a time when you had a meeting 
with somebody from Morgan Guarantee Trust Company? ° 


A Yes. 
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& Who was that? ; 

A A hr. Steve Laing, L-A-I-R-D. 

q And when was that meeting? 

A I am not sure of the date but it was March, 
April time freme, I believe. | 

al I show you Defendants! Exhibit R for identification 
and ask you if that refreshes your recollection as to when 
you had that meeting with Mr. Laird. 

A Yes. Sts. totter to me: states, “Thenk you egain 
for the meeting" -- 

THE COURT: Don't read the letter. 

Q Does reading that letter refresh your recollection 
independently as to when you had that meeting? 

A Yes. 


Q When was it that you had the meeting with Mr. 


A February 26th. 
Q Of 1971° 
A Of 1971. 


Q Did you subsequently receive that letter? 


Yes, I did. 
Q From Mr. Laird? 
A Yes. 


MR. UNGER: I would ask the letter be marked ‘n 
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eviderce, your Honor. 

MR. DEVINE: I obsect, your Honor. The contents 
of the letter are irrelevant. 

THE COURT: Well, dine you ought to state for \ 
the record the purpose of the offer. 

MR. UNGER: The defenuants claim that there was no 
iioastiaviie with Mr. Le Landais April of 1971, on the theory 
that if they had sufficient votes, and it's in the record 
that this was 40,0CO ghetes slows, .Korean*s, there would have 
been no reason to make that phone call. 

‘ THE COURT: Well, I will take it for the limited 
purpose of showing that on March 10, 1971, defendants under- 
stood that Morgan would vote favorably for the merger. I 
think it is admissible on that score. Objection is overruled. 

MR. DEVINE: Your Honor, the proxies are irrevocable 
until the date of the meeting. They didn't even have a proxy. 
THE COURT: That is an argument. Objection is over 
ruled. 

(Defendants' Exhibit R received in evidence. ) 

A Mr. Stoutenburgh, was anybody else present at your 
meeting with Mr. Laird? | 

THE COURT: No more about Mr. Laird unless you have 


One of these plaintiffs present. 


Who else was present? ee 
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THE COURT: 
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S: No one else was present. It was in 


Let's go on to Something else. 


Q Between the date of that letter, which I think is 


March 10, 1971, and 


through and including April 19, 1971, 


did you have any further conversations with anybody from 


M.rgan Guarantee Trust Company with respect to the merger? 


A No. 


Q Now, I am going to show you the lis® of Atron 


private placement holders which is contained in the pretrial 


order, holders at April 30, 1971, and also at the issued date 


as indicated on the offerings. ‘ I ask you to go through this 


list and tell me whether by April 19, 1971, you had any 


expectation with respect to each One of these or of their 


being for or against 


as to only those you 


the merger or having no opinion at ell, 


would know about or had an expectation 


with respect to. Let us start with its founders' shares. 


A Mr. Wesley 
vote for the merger. 


Q Who is Mr. 


Anderson, my expectation was that he woul 


Anderson? 


A Mr. Anderson helped the company. He was an invest- 


ment banker -- 
THE COURT: 


Give his expectation. 


Let's cut this short. Let's have him 


Don't we have the actual record vote in 
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2 | evidence here? , 
P 3 MR. UNGER: This Bes to the same point. 
4 THE COURT: JI am not going to listen to a whole 
5 || story as to who Mr. Anderson was. 
6 Is there anybody in that list of founders in the 
7 pretrial order whom you had reason to believe might vote 
i 8 negatively? 
9 THE WITNESS: Founders, none, with the exception 
° 10 Hf or Mr. D. Bruce Stewart and he didn't have ény shares. 
1] Q Now, let's go to B, Mohaw. 
12 A No question with regard to Mohawk. 
bd 13 Q Go to C, think of those where you had an expectation 
us that they would vote against, for or had no expectation at 
® all. 
A Well, there were none in the first private placement 
~ that I would expect to oppose the merger, 
® THE COURT: He 1s asking for your state of mind 
On April 19th. 
\ ” THE WITNESS: That's right, sir. 
i” THE COURT: All right. 
r QQ . Letts look at the second placement with respect 
w as to those same points. 
” A I would have no reason to believe that any of the 
25 


second private Placement 


would vote against the merger. 
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Q And did you expect they would vote, any of these 
would vote for the mere:r on April 19th or did you not have 
any expectation withany c them? 

f I obviously pahaten the Mohawk Pension Fund Trust 
to and the Morgan Guarantee for Sure. I had no reason to 
believe the others would not. 

Q Now, with respect to your conversation with Mr. 
Rifenberg where you said something about don't worry about 
Ladenberg, did you have any expectation with respect to 
Ladenberg's vote on April 19, 1971? 

A No, I didnot. 

THE COURT: Hand up Defendants' Exhibit C for 
identification, please. 

Cc Did you expect Ladenberg to G0 against the merger 
by April 19, 1971? 

6 No. 
| Q Did you expect them to be for the merger by April 
19, 1971? 

A I expected them to support it, yes. 
THE COURT: Isn't there a record in this case of 
who voted no? 
MR. UNGER: Yes, your Honor. The proxies themselves 
ere in evidence and there is also a vote record. It's in, 


evidence or will be marked during the course of this examinati 
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& Now, did you Personally contact any pr‘vate Place- 
ment holders, any Atron private placement holders with 
respect to whether or not they were going to vote for the 
merzer? 

A Not with respect to whether they were gOinzg to vote 
for or not, but to insure that they did get their votes in. 

If they had any questions about the reason for doing so, I 
answered them. 

Q who did you contact? 

A Specifically Mr. Roundhorse. 

c Did Mr. Roundhorse, when you spoke with him -- 
withdraw that. 

You spoke with him on the phone or person to person? 

A On the phone. 

Q Wes that before or after April 19th? 

A I talked to him about April 19th. 

c Did Mr. Roundhorse ask you whether or not he was 
G°irg to get free Mohawk stock on the merger? 

A No, sir. He understood he had a purchase agreement 
with regard to the stock. | 

MR. DEVINE: I move that be stricken. 
THE COURT: Strike out everything after "No." 


Q Now, Kir, Stoutenburgh, were your expectations i'th 


respect to the votes, the expectations you just testified to, 
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were they fulfilled on April 30, 1971? 

A Yes, they were. 

q I show you Defendants! Exhibit C in evidence and 2rx 
you if you have seen this Snbibiin: before. 

A Yes, I have. 

Q Is that the record of the vote at the shareholders! 


meeting on April 30th? 


A Yes. I have seen that. 
‘Pause ) 
C I show you Lefendents' Exhibit xX for identification, 


which 1s a series of letters starting with the date of Apr/1 
21, 1971, headed "First Trust Company of St. Paul." who 
was the First Trust Company of St. Paul? 

i First Trust Company of St. Paul Was our operating 


bank. It was also our transfer agent in Minneapolis. 


Q Were they receiving the proxies? 
A Yes. 
C Did you receive those letters on or about the 


dates of the letters themselves? 
A Yes. 
MR. UNGER: I would ask those be marked in evidence. 
MR. DEVINE: Your Honor, I Object. This, again, 
Js totally trrelevant what the proxies said on that week in 


April. That has nothing to do with how these people could or 
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* 2 would vote on April 30th because these were revocable 


3 proxies, and it says notrning about the witness' state of 


a mind on April 19th because all the letters are dated after 


® 
5 || that time. 
t THE COURT: Well, we have already taken the 
cc 7 7 total vote, haven't we? And the real question here is who 
& voted no, if any of these people voted no that might be rele- 
9 vant. We have some one percent who voted no, as I understand. 
” 10 MR. UNGER: Your Honor,-it has been stipulated thet 
1 all the pla‘ntiffs voted for the merger except ITNR who 
e ' 2B gid rot vote. | 
THE COURT: I don't see any need to take "X" then. 
M I don't see any relevance in Exhibit X. 
, MR. UNGER: The point is to substantiate, because 
of tue relative closeness in time, to substantiate the witnes;3' 
© W expectations on April 19th. 
| THE COURT: Well, the top letter, for example, 
* is marked "Received April 22nd." . 
- » MR. UNGER: I think that is the first one. 
a THE COURT: Well, I will take them for what they are 
@ worth. The objection is werruled. 
| XXX = (Defendants! Exhib:t X received in evidence. ) 
” Q Now, Mr. Stoutenburgh, I show you Defendants' Exhibi | 
w 3 | 


M for identification and ask you what those documents ere. 
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2 f These are the Original telephone bills for ail tia 

@ 3 numbers installed at our facilities at Atron Corporetion 
4 for -- 
5 C Does that cover the beriod Aprij 19, 1971? 

” 6 THE COURT: What is the question? 
7 MR. UNGER: Whether that covers tne period April 

* § |} 19, 1971. | 
9 THE COURT: Hasn't that been Stipulateu to in the 
10 pretrial order? 

1] MR. UNGER: NOt on the telephone, your Honor, 
: le THE COURT: It ts marked "X", isn't ito 
* MR. UNGER: It is marked for authenticity but not 
M4! for admissibility. 
15 THE COURT: Matked authentic. Don't. waste t:me 
° 1% fl with this. 
7 A Yes, it does cover that period. 
& Q You are familiar with Merkin and Company's telephore 
number at that time? 
20 A Yes. I have recalled since the deposition. 
e Q What is that telephone? 
A (212), area code, 425-5500, 
e Q And those records are kept by Atron when they 


received them by the telephone company in the regular course 


of business? 


4 
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THE COURT: Authenticity is conceded. The only 


question ts relevance. 


MR. UNGER: I offer them. 

THE COURT: Offer to show what? 

MR. UNGER: To show he didn't make the telephone 
call to Mr. Le .andais on April 19th. 

THE COURT: From those numbers? 

MR. UNGER: Yes. 


Q Where were’ you on April 19, 19;1, during the 


A I was in my office on the business day. 
THE COURT: Where? 


THE WITNESS: In my plant in Minneapolis, sir. 


business day? 


Q Looking at those numbers, does Atron have any other ' 
telephone numbers in its plant than the numbers reflected 
on those telephone bills? 

A No. However, with our data processing equipment, 
that is our termine’s, there is a watts line connected to 
those terminals at the time. 

Q Were ordinarytelephone calls made on that watts 
line? 

A Notrormally. That would interrupt the debugging 
and checking out the equipment that were connected with on 


the machines. 
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C I show you We tendicicy: Exhibit J for identificattor 
and ask you does that document bear your Signature? 

A It does. 

Q And what is that ‘ibideieanss 

A My expense report for a trip taken during this 
period to the New York City area, 


MR. UNGER: J ask that be m rked in evidence, your 


Honor. 

MR. DEVINE: May I see .it a second? 

(Pause ) . 

MR. DEVINE: I have no objection, your Honor. 

THE COURT: All right, 1t will be received in evi- 
dence. 


(Defendants! Exhibit J received in evidence. ) 

Cc I show you a book which is headed "Month at a 
Glance, 1971,"ang ask you what that is. 

THE COURT: Mark it for identification. 

(Defendant's Exhibit AD marked for identification.) 
A It is my -- the book I keep on my desk as % calendar 
in which I mark things that are coming up or to be brought 
to my attention during the day. 

9) Turn to the date of February 17, 1971, and read -- 
is that your writing underneath that date there? 


A Yes. 
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q Read that,please. ; 

A It seys, "Saturday early, E.D.P.R., Morgan." 
Underneath thet it says, "New York City, Pierre." 

Q Was that writing, "New York City, Pierre," put 
in that book by you prior to February 17, 1971? 

A Oh, yes. 


Q I would ask you to turn to the month of April, 


perticularly the date of April 19, 1971. Would you read 


in what you heve written? Is that your writing under that 


date there? 
A Yes. 


Q Would you read that in? 


f "0900, staff meeting, MDS, Com. Hdw.," which’ meens 


communications hardware. "P.A.N.E.T.," which related to the 


control panel of a processor. 


Q Does that indicate that you spent the day in Atron's 


offices in Minneapolis? 


A Yes. These are the things that were covered during 


that day or worked on. 


MR. UNGER: I would ask that document be marked in 


evidence. 


THE COURT: What he is asking you does the document 


refresh your recollection that you were, in fact, in Minneapoi-s 


dcing those things on that day. 
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THE WITNESS: Yes. 

MR. UNGER: I would ask that that document be markei 
in eviderice solely with respect to those two days, your donor. 

MR. DEVINE: I haven't seen this before, your Honor. 
May I have a second to look at it? 

THE COURT: Yes. 

MR. DEVINE: Your.Honor, I do not dispute the 
authenticity of Defendants' Exhibit AD as to the two dates, 
February 17, 1971, and April 19, 1971. However, I do object 
to the entries un those detes which ere irrelevant to the 
lawsuit. The entry, "N.Y.C., Pierre," on February 17, 1971, 
4s relevant and I have no objection to that entry. As to 
the entries on April 19th and the other entry on February 17m 
I see no relevance. 

THE COURT: Well, if there 1s something prejudicial 
about those entries which I have not seen -- 

MR. DEVINE: No, there is not. 

THE COURT: If they are irrelevant they won't bear 
any weight. Really all that has to be done is mark it for 
identification and just refresh his recollection as to wnere 
he was. It has been offered and if there is no objection I 
will take it. 

MR. DEVINE: I have no objection. 

(Defendants' Exhibit AD received in evidence. ) 
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wouldn't worry about this fellow too much. 


BY I.R. DEVINE: 

Q bir. Stoutenburzh, do you know if tiie legerd which 
appears on the Mohawk stock wnich was issued after April 30, 
1971, to former shareholders of Atron who held restricted 
stock was different from the legend which appeared on their 
Atron stock? 

A I do. not recall that, Mr. Devine. 

C Did you ever look at your own cercvif‘cates to see 
if the legend was different? 


A No, I didn't read it word for word. I sent mine 


in, got some in return. It had words expressing a. legend 


and I did not examine those words in technical. detail. 

Q Did you ever consult any attorney with respect to 
whether the legend on the certificates you got back from 
ohawk was more or less stricken subsequent in terms of abilit; 
to sell that security than the legend on the Atron certificate 
which you previously held? 

K No, I did not consult an attorney. 

C . At the time that the proxy statement was in dreft 
form, did yu consider making any Suggestion that there be 
disclosure as to the nature of the legending on the lohawk 


stock which was to be received? 
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nm No, I didn't. : 
Q Or ihexrhae it would differ from the legending on 
the ftron stock? 
bh No, I didn't ask dink saneeesen, 
Q I think you testified earlier that you do recall 
being deposed in this action? 
A Yes. 
Q I would like to read to you a portion of page 97 
of the transcript and ask if you recall giving that testimony. 
Excuse me, it startsm page 96. There is some inquiry here 
about conversations and there is a question, "With whom?" 
"A Mr. Halsey. 
"Q When did you discuss that with Mr. Halsey?" 
I hope Mr. Unger will stipulate at tnis point we 
are talking about restrictions on stock. 
MR. UNGER: Certainly. 
Q "A Very shortly after the announcement to the 
agreement to merge. 
"Q What did you say and what did he say? 
"MR. UNGER: You mean on that subject, Mr. Devine? 
"MR. DEVINE: Yes. 
"A I told him ie mede representations that we 
desire to have the first private and the founders' stock in 


the exchange made free and that Mohawk desired" -- 
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MR. UNGER: I don't recall anything on direct 

examinat‘on on this subject. I don't thirk it is @ proper 

subject for cross exanination for impeechment of the witness. 
THE COURT: Well, without reviewing the entire 

record, it would be impossible for me to tell wnether the 

question was opened but I think I will permit it. 

MR. DEVINE: I can do it in a shorter fashion. 

C Mr. Stoutenburgh, did you ever tell Ir. Ralsey 
that you expected, based on your conversations with the 
Mohawk people, that free stock would be issued to the holders 
of Ptron restricted stock? 

A 7 I don't recall the specific conv ation but I may 
have said it to him since I did relate to him the essence of 
our agreement. 

Q When did you retain Ir. Halsey? 

A ‘That is the merger agreement, the terms, four to 
is and the attitude of the company- I may have included 
that but I am not sure. 

Q When did you on behalf of Atron retain Mr. Ealsey 
to make sure the -- 

A In the envhy part of April. 


Q Of 1971? 


> 


1971, yes- 


Q Do you recall at any time in February of 1971 visit‘s 


10 


il 


& £&§ 8B RB 


Kila 


rd-lf Stoutenburgh-Cross 379 
the offices of Merkin and Co. on a day when Mr. Halsey was 
present and not saying hel}.o to him? 

A I nay have. I was pretty busy. Usually I would 5? 
say, "Hi, John," but there were occasions when I had many 
other things to do and I could have gone into Merkin and 
not said hello to him. 

C Qn February 17th when you went into Merkin, did you 
G0 in specifically to see Pierre? . 

A Yes. 

c Were there other occasions during February and 
March of 1971 when you visited Merkin and Co.? 

A I do not believe so, no. 

 @ At any time between January 29, 1971, and April 
30, 1971, were you aware of the possibility that Mohawk 
could register the stock that it was to issue under the merger’? 
MR. UNGER: Objection, your Honor. That is a specu- 
lation. Sure they could register it. I will Stipulate to thaw. 
THE COURT: The question really directs itself to. 
his state of mind. 
MR. DEVINE: Yes. 
THE COURT: Hasn't this been asked of the witness 
before? 
MR. DEVINE: I think it has not been. 


THE COURT: C-n't you answer it yes or no? 
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THE WITNESS: I really don't know. I don't know 
what Mohawk could or could not do. 

Q Did you have any discussions with Mohawk as to 
whether or not they would peace the stock in connection 
with the merger? 

A No, sir. All I could tell you -- oh, in connection 
with the merger? 

Q Yes. 

A No, I didn't have any discussions in that regard. 

Q During 1971, before April 30, 1971, what percentage 
of Atron's outstanding stock was restricted as to transfer, 
approximately? 


THE COURT: Can't that be figured out from the 


‘pretrial order? 


MR. DEVIKE: I think the answer is y~:, your Honor. 
I am not sure. | 

THE COURT: Can it be stipulated? 

MR. DEVINE: I will take a stipulation. 

MR. UNGER: The figures are in there of the total 
outstanding and the numbers are on the restricted stock. 

THE COURT: Ali of the first and second placement 
and the founders' shares were restricted ue of April 19th, 
isn't that so? : 


MR. UNGER: A few others in option. I don't think 
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acy significant. 
BR. DEVINE: Mohawk stock was also restricted. 
THEE WITNESS: Yes. It ts a private placement. 
THE COURT: But Mohawk js listed under the first 
and second placement, is it not? 
MR. DEVINE: In the pretrial order you will find the; 
listed separately, but there is no dispute. 
THE COURT: All right. 
Q Prior to April 30, 1971, did you know that different 
Groups of Atron shareholders who held restricted stock ned 


different rezistration rights? 

A Yes, 1 knew there was a shade of d:fference. Yes. 

Q And do you know how many different groups there 
were in that respect, how many different shades there were? 

6 I can only recall two. The reason why I recall two 
is that I was responsible in the second private plecement of 
bringing Morgan Guarantee in. Morgan's people, who had the 
majority of that, asked for a Slightly different rights 
for registration than was contained in the first private place- 
ment. I ®not recall the details of that difference. 

Q Did you consider prior to April 30, 1971, whether 
any of the shareholder groups having registration rights, had 
a risht to have the heblan ati Stock they were to get on the 


merger registered at the time of the merger? 
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A Repeat the first part of that question, please. 

wR. DEVINE: Read the question. 
THE CGURT: Read tne question back. 
(Record read) | 

A No, I cid not. 

Q Did you consider what effect the merger would have 
on the registration rights of the various groups? 

A To the best of my knowledge the registration rights 
remained unchanged unless it could be found by counsel for 
Monawk that they could change that upon the effect of the 
merger, but I did not know. That was something for their 
counsel to find out. 

Q Do I understand your testimony to be that you 
thougnt the registration rights carried over as a right again 
MDS-Atron? 

A I would assume that they would since MDS was taking 
on all of the obligations of MDS-Atron. That would be my 
opinion, yes- 

Q You understood that as part of the merger, Mohawk, 
the parent, was going to ies on all of the obligations of 
the subsidiary? | 

A Yes. 

Q That was your understanding? 


A Yes. 
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Q At any time prior to April 30, 1971, did you ,consic¢ 
reciting or suggesting that it be recitec in the proxy svate- 
ment that the effect of the merzer on registration rignts be 
described? 

A No, I didn't think about that. 

Q Did you consider whether the agreement of merger 


should be included in the proxy statement in toto? 


A Yes, I did, because I believe -- I recall one of the 


comments on original submission to the Securities end Excnan 
Commission.es xed us to consider doing that. I have forgotten 
what the reply of counsel was to that. But, in any event, 


it was satisfactorily resolved between the division of the 


Securities Exchange Commission and counsel for Atron. 


Q Were you a party to any discussions involving the 
decision whether or not to include the agreement in full on 
the proxy statement? 

A No, sir. I left that to counsel. 

MR. DEVINE: I have no further . estions, your 
Honor. 
MR. UNGER: Just one question. 
REDIRECT EXAMINATION 
BY MR. UNGER: 
Q Was Mr. Halsey paid by ftron in connection with his 


retention to make sure that votes were put in by Atron share- 
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holders? 

a Yes, he was, s‘r. 

e How much was he paid? 


THE COURT: What eeseibie difference does that 
make? I have been puzzled by this all along. It was 
Suggested to me in the beginning that he was doing it on 
Merkin's time, that this was in sam way a derrogation of Merkir. 
rights. 

I witl let you make a complete record but I con't 
see any point in it. 

How much? 

THE WITNESS: $1500, sir. 

MR. UNGER: No further questions. 

MR. DEVINE: No further cross, your Honor. 

THE COURT: You are excused. 

(Witness Excused) 

MR. UNGER: I don't know what your Honor's schedule 
is. My next witness I expect will take more than fifteen 
minutes. 

THE COURT: Put him on and let's get going. 

RT EHRARS 6.5. PEPE RERESE {Kew ae 5 
witness on behalf of the Defendants, having been first 
duly sworn, was examined: and testified as follows: 


DIRECT EXAMINATION 
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BY MR. UNGER: 

2 Py whom are you employed? 

A I am employed by Mohawk eta Sciences Corporation, 
presiden’, chief executive ibbinae. 

Q You have been employed by them since appracimtely 
1964? 

A Yes. 

Q What was your position with lLohawk Data Sctences 
Corporation 4n 1970 through 19712: 

A I was executive vice president in 1970 until June 


of 1970. I was elected president in June of 1970 and from 
that period forward I have held this office. | 
Q Did there come a time when Atron Corporation came 
to your attention? 
A Yes, Atron Corporation came to my attention on the 
founding of Atron I believe in November, 1968. 
Q Now, did Mohawk at about that time form any 
relationship with Atron Corporation? 
THE COURT: Is this in dispute? 
MR.UNGER: I think some of these preliminary facts 
are not yet stipulated. 
THE COURT: a 1s all in the pretrial order and 
the Court has heard it again and again. Let's get down to 


cases. Let's get right down to the facts in issue. 


10 


1] 


17 


bra 


a we me 


418a 
rd-lf Rifenburg-Direct 386 
Cc Did there come a time when Mohawk and Atron agreed 


to a merger or had @n agreement in principle to merge? 

A Yes, it was in the latter pert of January, 1971. 

Q Was that a meeting? 

A meeting with Mr. Stoutenburgh and associates, 

Mr. Wells and myself. | 

Q How id that meeting come about? 

A In September of 1970, the prior September, MDS did 
a rather complete product review as to what its ,ong-term 
future development plans and. product plans would be. At that 
eime we were buying from ‘tron a product KnOwn as the Atron 
501, which was inserted as a programmable computer component, 
within a printer System we had developed, jointly developed 
and were marketing. 

In September we made the corporate decision, and 
this was the latter part of September, to go forward with what 
om now known as our system 2400. This was committing almost 
the whole corporate resources into changing the corporete direct 
inal from one of, if you will, a unit or peripheral company, 
into one of a systems company. 

The decision was then entered into, since we were 


going to be a systems company and did indeed need a programmabdlp 


processor unit within the system of the many peripheral devices 


we provided, that we had to select a system. we had et that 
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time committed, end this is an approximate number, w. had 
purchased from ftron approximately 400, perhaps more, of 

the Atron 501 processor, which was used in the center of 

an earlier system. We exmetnee the Atron processor. We 
examined a number of others available on the market at the 
Same time. We feit that the long-term commitment, since 

we had built a background in our field organization with the 
Atron unit, we “elt that on a g0-forward basis, that the 
component purchased from Atron, this smell processor would ta 
in the best interests of MDS to go forward with. 

Our equipment is basically rental equipment. fs 
such, we invest many millions of dollars in the hardware tu 
produce it and then we have to keep it out on rent for 
rather lengthy periods of time, always looking for five or 
eizht years. Since the system was a programmable Systems 
versus previously hardware systems, the programming support 
Or sometimes referred to as software Support, that we would 
go forward with was every bit as expensive end costly as the 
hardware. And we must provide the Support to our customers 
for that lengthy period cf time. 

We also have an obligation, since we put this equip- 
ment on rent and must maintain it for many, many years there- 


after and support it, that we have both the engineering 


capability and the software capability within our company to 
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insure that this long-term support js available to our 
customers. | 

Consequently, when a decision was made shortly after 
September, probably in hovenber, that the Atron 501 processor 
would be the core of the machine, I Suggested to Mr. Stouten- 
burgh that he and his associates come out énd talk to Mr. 
Wells and I about various corporate matters and relationships. 
My intent was, and I indeed did at the meeting, serve notice 
cn Atron that, number one, MDS was en ae itself and 
its long-term futures, to the system 2400. Two, that we would 
use the Atron 501 processer as the internal uni inside of 
it. Three, that we hed manufacturing rights to this unit. 


We had purchased a minimum quantity of the contract that re- 


quired; and cr: rsequently since we needed the long-term engireer- 


ing software and manufacturing integr‘ties of this product 
for our long-term exposure to our customers, liabilit‘es, 
and so forth, that we igdeed would manufacture the Atron 501 
processor and assume our rights. 

I suggested to Mr. Stoutenburgh that he look at 
his position, that this period of time was 1970. <Actuall 
it was January, 1971, we were in the middle of an economic 
recession in the United States, particularly harmful to the 
date processing industry. I called his attention to the fac. 


that we were his 90 percent customer, that the resources of the 
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Atron Company were app-oximately four million dollars, that 
on a go-forward progrem DS would, and indeed has since, 
spent in excess of forty million dollars a year on the 
system in inventory alone an tie system now known as the 
2400 system. In addition to that the continuation of the 
software design, the engineering, and the marketing program 
of training all of our field program, both domestic and over- 
seas, is another ten, fifteen million dollars expenditure 
every year. These are the kind of exposures he would see 
going forward as a company. _ MDS would not be able ers 
enim because we must develop these abilities in our Own corpora 
tion. 


I suggested to Stoutenburgh that Atron consider 


joining us because we were his gO percent customer. )humber 


two, he did not have the final resources and because of the 
recession he did not have the domestic ability to market 
very well, and the overseas market, which we had developed to 
‘eaini extent se this time, was not available to him. So we 
diated that he come with us because his financial resources 
were not strong enough to go forward without the acepoet of a 
larger company such as ours. 

Q When did you tell him all this? 

A January 29th I believe was the meeting day, 1971. 


Q Was there any discussion at that meeting with respect 
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to wnether or not Mohawk would issue free stock to Atron 
private placement holders on the merger? 

A During the negotiating period On January 29th, we 
suggested they come with us, they caucused and they came back 
and we started talking that it Was probably an attractive 
idea. Now for what kind of ratio of price? We concluded whet 
we finally worked out as a favorable ratio for both parties. 
Then Mr. Stoutenburgh asked me what will the position 
of the various insiders be in relationship to the free 
stock. I recall my enswer to him was that since the form the 
merger would have to take would be a pooling of interests, 
and consequently to protect the pooling of interests we had 
to insure that the existing management of the company con- 
tinued. I believe that is a legal requirement,.that the in- 
Siders, meaning the founders, would have restrictions on their 
Stock with no Question, because we had to protect the integrity 
of the pcoling of interests, that the public Stockholders, 
because we had Just completed a number of other mergers with 
public companies, che public stockholders would come in as 
public stockholders. The in-between Broup we admitted that 
this was a technical problem involving S.E.C. law and I 
couldn't answer him. TI told him that as far as MOS from a 
corporate policy was concerned, we would like €@ll stockholders 


to be free stockholders, if you will, or have registered stock. 
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But this was dependent upon our lawyer, our lawyer's judgmen:z 
of whether this stock would be or not. Consequently I 
couldn't make a statement for these. 

| 


I did tell him that if indeed they were not allowed 


to be free stockholders, that the next possible registration 


| 
MDS prepared we would allow them to become stockholders. 
c What was the basis of the corporate policy which 
you referred to with respect to restricted stock? 
A The Atron stockholders, particularly the private 


stockholders, or the investment stockholders, would be a very, |! 


very small minimum authority and the administrative detail of 


| 
| 
keeping track of a small number of eriibamaned letter stock- | 
holders when we had at that time approximately five million 
sheres outstanding was just an administrative problem that 
was not worth -- there was no reason we wanted them to be 
private. It was to our convenience to have them all registere 
rather than whatever small number they were allowed to have 
registered. Indeed, we did reg ster at the next registration 
statement allowing them to enter. 

Q You amit teed cutive placement holders to 
register all their stock, without regard to any language in 
any agreements that they had had? 


A That's correct. 


Q Now, in between that meeting and April 30, 1971, 
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did you have any further conversations with anybody at Atron 
respecting whether or not the Atron private placement holders, 
other than the insiders that you referred to, would be gettirg 
Mohawk stock free of transfer restrictions? 

4 No, sir. That was really left to the attorneys. 

Q Did you have any discussions with anybody at Mohawk 
through that period? 

A I don't believe so. 

Q Did there come a time when you had a meeting with 


people from Ladenberg-Thalman? 


A Yes. 
Q When was that? 
A Would you say that again? 


a} When was that? 

A March 18, 1971. 

Q And where did that take place? 

A That took place in the Mohawk Data offices, 46th 
Street, New York City. 

Q Who was at the meeting? 

A Attended by three representatives of Ladenberg- 
Thalman, Mr. Liebowitz, Mr. Erpf, and Mr. Weiss, Jeffrey 
Weiss. 

Q Who from Mohawk was there? 


A Myself. 


16 


17 


es & 8S BS 


425a 


rd-1f Rifenburg-Direct 393 

© Now, would you tell me what happened at that 
meeting, who said what to whom? Before that, tell me 
what was the basis for having this meeting. 

A May I go back to January 29th? 

@ Yes. 

A At this meeting Mr. Stoutenburgh was contacted by 
or contacted a number of the private stockholders and he 
indicated to me as the merger went through I might have to 
talk to a number of these companies or these people as to the 
reason for the merger and as to the ratio that was established 
for the merger. 

Mr. Liebowitz I knew from some years previously. 
He had some dealings with MDS in probably 1967, and Bob 
called me up and said he would like to bring several of his 
associates over and talk about the merger, the retio relation- 
ship and about MDS's future because the election would be 
coming up soon and they wanted to clear their own position. ) 
Mr. Liebowitz set up a meeting on March 18th. 

Q Now, tell me what happened at that meeting, who 
said what to whom as best you can recall. 

A The three of them came to our office, the MDS 
office in New York, and they specifically felt that the 
exchange ratio should have been better. Their comment to me 


was can not MDS improve the situation because they felt that 
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exchange, the ratio should have been better. I called their 
attention to the fact that I outlined to Mr. Stoutenburzgh 
earlier, that, number one, Atron Only had a total ret worth 
of four million dollars. In the previous year Atron had lost 
One million dollars on approximately one million dollars of 
Sales. So the cost of doing business was almost two times 
the business they were doing, that we were their 90 percent 
customer and we both had the legal right and the intention 
of removing this product, which meart90 percent of their on- 
going business, and that consequently the only value that Atm 
had to MDS was the inventory or the cash inventory, the 
liquid assets of four million dollars, that our offer was 
almost twice that large, and this was, because we wanted 

this group of programmers and we wanted this group of engineery, 
we didn't want to go out and develop our own over a period of 
time to keep the integrity of this product for many years. 
Consequently we offered almost twice the book value of the 
company, when really it probably had no value greater than 
book value but to us it had a time value. Since the announce- 
ment had taken place, and I believe that the effective ex- 
change rate at the time of January 29th was somewhat less 

than eight dollars a share and the book value was somewhere 
around four dollars a share. These are approximates. And 


that by the time that they were sitting there talking to me 
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ana the merger took place, it was closer to nine or ten doller 
a share. 

So not only had we not paii the four million dollars 
that it was worth or even the eight million dollars that we 
agreed to but we paid almost ten million dollars because 
we exchanged -- the purchase price was tied to ratio, not to 
absolute dollars, perhaps an error on our part. Nevertheless, 
we had intended to honor our agreement but we certainly paid 
a very premium price for this company. 

Q Was there any Pee re any of the three gentle- 
wmen from Ladenberg? 

A They really had not had their attention brought to 
the fact that at least in our opinion Atron was not a viable 
company without MDS's selationship. When they. left the 
meeting they gave me an indication they would indeed vote for 
the merger and I think subsequently they did. 
| Q Now, are you familiar with the name International 
‘Technology and Natural Resources? 

: THE COURT: Excuse me, just a moment. I would like 
to go back to cedbveevas Did these people tell you why they 
thought the price wasn't enough? 

THE WITNESS: One of these three gentlemen, Mr. 


Weiss, who was, I believe, on the Atron board of directors at 


the time, felt that the computer industry at that point was 
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still very exciti:. a the stock market, 8nd although it 
had come dow:: somewhat. I think they felt that the 
attractiveness of this group of people was such that they 
could be successful. I don't think he addressed himself to 
the fact tnat we had both a poor economic time in the United 
States in our business during that period of time and the 
fact that they were unsuccessful in marketing this device 

4n that particular market. 

THE COURT: This ‘ts all he told you on behalf of 
Lade::berg? 

THE .ITNESS: Yes. 

Ladenberg was the underwriting firm who took ~~ 

THE COURT: I understand. I am trying to find out 
what reasons they gave you. 

THE WITNESS: Since this was below the underwriting 
price, I think he was trying to go back to their stockholders 
and get the best possible deal he ddend: I think he was 
merely trying to raise arguments to raise the price. 

Q In your consideration of whether or not tc talk 
merger with Atron, did you consider that Mohawk held Atron 
private placement stock? 

A I am sorry, repeat that, please. 

Q At the time you were considering whether@r not to 


talk to Atron with respect to a merger, did you consider the 
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fact that Mohawk at that time held Atron private placement 


‘ 


stock? 
A I suppose I considered it. 
a Did that enter into your decision to talk about a 


merger with Atron? 


A We held, roughly speaking, 200,000 shares plus some 


in our retirement fund, and the value -- the company had a 


net worth of about four million dollars and we held -- that 


means the value of our stock was under $200,000. Consequently 


we are talking about going tikes system where we have spene 
many, many millions of dollars, such a smal investment, 
that 1t was not important in terms of pushing us in one 
direction or another. It was important in the sense that 
those were votes favorable.to a merger and we were pleased 
there were seventeen percent of tne stock, or whatever the 
percentage was, was in favor of it, if you will. 

Q Now, after your meeting with Ladenberg, did you 
speak with Mr. Stoutenburgiabout that meeting? 

A I believe I called Joe and told him that he didn't 
have to worry about the Ladenberg people. 

Q About when did you make that call? 

A Probably the same day or within a day afterwards 
of the March 18th meeting. 


Q Now, prior to April 30, 1971, were you aware as to 
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& 2 whether or not International Technology and Natural Resources 
3 was an Atron private placement holder? 

( 4 A No, I was not aware. 

5 Q When did you first -- were you aware of the 


6 existence of International Technology and Resources by that 


ie 7 || date? : 
' 8 A By which date? | 
. Q Iwill withdraw that. 
‘@ 10 A Pardon? 
j u C I will withdraw it. 
‘e = s. THE COURT: April 30th he asked you. 
: 13 A I wasn't aware. 
14 MR. DEVINE: I otyect to that question. 
"i 5 THE COURT: Whether he was aware of the company? 
as MR. DEVINE: Yes. He was Mohawk at tnav time and 
4 7 | he was not Atron and I am sure he wasn't aware of the 70 
iy 18 jpercent of the outstanding shareholders of Atro. 
: ale | THE COURT: All right. 
r ” | te You were a director of ftron prior? 
: | 21 A Yes. | 
| % ™ THE COURT: Prior to merger? 
ie ” THE WITNESS: Yes. 
- MR. DEVINE: Wait just a minute. 
>) 


MR. UNGER: Long prior. 
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2 You ceased being a director when? 
A When I took this job over with Mohawk, I ceased 
oeing a director. 

Now, Mohawk had transactions in which it sold equip- 
ment that it owned on lease to third party nonaffiliated 
lessors in its fiscal year 1970. Is that correct? 

A Yes. 
Q Now, how was Mohawk reporting those sale transaction 
for its year 1970? 

THE COURT: Excuse me, is this witness oing to 
testify differently than Mr. Wells? 

MR. UNGER: i would hope not, your Honor. 

THE COURT: I would hope not, too. So let's not 
get cumulctive testimony. If you are willing to accept Mr. 
Wells' testimony on this as truthful, let's go on to something 
else. It's merely repetitious. Mr. Wells gets on and tells 
us about it in 1970. Plaintiff doesn't disagree with him on tres 
score and now you want this ™*n to answer the same questions 
over and over again. Not necessary. If there is something 
in issue that he knows about this topic, then let's bring it 
out. 

MR. UNGER: I think there are some points unclear 
and I will bring that out. 


THE COURT: All right. 
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¢ Did there come a time when you had a4 conversat:on 
with Mr. wells with respect to wnetner or not Mohawk should 


ry 


change its method of accounting for those kind o 


o ‘ -: - 4 
vransscvion. 


A Yes. There were probably two periods of time. oOurt: 


the period of March, late March end probably April of that 
yeor =< 

Q What year? 

A I am sorry, of 1971, Mr. Wells -- MDS domestic 
marketing organization was receiving a fairly heavy penetratic 
of cancellations of its 
market. We were more than makin; 
units in and putting them out again, but 
was under severe The 


rental base economic penetration. 


overseas base was going very well. The net result was 
excellent for the company. Domestically we nad gone from 
a very positive rental every month to where the placements 
came down to where we were putting out as many as were coming 
back and we were holding our own in the market, which at that 
time was also very favorable. 

Mr. Wells brought to my attention that, number one, 
by selling our rental rights we were indeed penetrating our 
rental base, which is very important to a rental company. 
Number two, that these kinds of transactions were under certé* 


ls of accounting questions for the future. I asked him to 
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401 


go to our auditing firm, Leidesdorf, and find out if our 


‘ 


treatment ofthese transactions was indeed correct and legal 


and he did so and reporteu back that yes, indeed they were 


correct and legal. Although they may not meet the new 


accounting treatments thav -:re coming forward, at this time 


we were certainly within the accounting regulations or rules. 


Sometime in the latter part of April, Mr. Wells 


came to me and -- incidentally at the earlier date we made 


the decision to stop the penetration of the rental base, we 


would terminate all such sales and we would, in fact, in the 


~ 


_future only, in facet, take rentals in this particular type 


of transaction, the sales of lease rights as the previous 


witness called it. 


Iste in April, Mr. Wells came to me and he suggested 


that since we were not going to continue with this type of 


third party arrangement, the lease rights of these machines 


lor these machines, that perhaps we should consider reversing 


' 


our treatment for this particular fiscal year we were in and 


treating them on the operating method rather than the lease 


sale method. 
Q You are referring to fiscal 1971? 
h I am referring to fiscal 1971 now. 
Q Now, where did tnis meeting take place? 


meeting or telephone call? 


Was it a 
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é 2 A I suspect this was a meeting in New York City 
3 because I remember the conversation. I can se2 his face. I 
F 4 believe it was in a car, the conipany car but I am not real 
o 5 sure. 
6 I explained to Mr. wells that we had just a few 
7 weeks earlier verified that. indeed, with our certified 
, 8 public accountants, that indeed the method of accounting 
9 ll was correct that we were doing and if we wanted to change 
e 10 this method wouldn't we indeed be incorrect then? He said 
ll he didn't think so but he would g° back to Leidesdorf and 
2 indeed verify the fact that if we did decide to go in the 
° 13 j/other direction, we would -- 
14 Q With reference to April 15, 1971, the miudle of 
e 1 ||) April, when did this first conversation with Mr. Wells occur? 
16 A I believe the first conversation on the treatment 
7 loft the existing was prior to April 15th. I know the second 
bad conversation was after April 15th. 
19 Q The second conversation you are Just going to tell 
us about? . 
' 2) A Yes. 
I 2 Q When with respect to April 15th did the second 
* 3 conversation -- approximately what cate in April? 
A A Probably 24th, 25th, April, in that period of time. 
5) 


C Where did this conversation occur? 
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A This was by telephone. | 


. Tell me about the conversation. 
A Mr. Wells came back and reported back to me that 
the accountants -- there were a number of questions we had 


going on at this particular time. 
May I address a larger question here? 


THE COURT: Just give the conversation. 


TS HS 


THE WITNESS: That ties into the nine-month year, 


nine-month situation. 

THE COURT: Give us the whole conversation on the 
phone as best you recall. 

THE WITNESS: All right. I had requested Mr. 
Wells afte: the March board meeting, we wanted to change 
our fiscal year to a shorter -- not a shorter fiscal year 
but a different part of the calendar. It turned out that our 
July ending fiscal year brought us great operational problems 
in Europe in trying *o close for the vacation period and we 


had requested for two years to have our fiscal year changed 


ft sO we wouldn't have these operating. problems during vacation. 


At the March board meeting, I suggested we consider a shorter 
year. I wanted to put it on a calendar quarter, not a fiscal 
quarter. The board gave us authority to go ahead and con- 


that was all part of the same conversation. I will skip the 
sider such a change. Mr. Wells had indeed been working with 
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Leidesdorf to change our fiscal year. He reported to.me two 
tnings as part of this call. One, that it would be impractica 
to change our fiscal year to anything but a calendar quarter. 
The second po‘nt js that he had received from Leidesdorf the 
information that we had the Option of treating these sale 

of lease rights either in the Operating method or the financia: 
method. 

He alerted me that we were having a security 
analysts' meeting the foliowing week and s‘nce we were going 
to talk about the shorter fiscal year, and indeed now had 
firmed on a fiscal quarter, not a calendar quarter, we ought 
fo comment on this if we were going to consider Going auything. 

I told Mr. Wells that there were two aspects of 
changing this accounting treatment that bothered me in 
both ways. One, I like consistency, leaving like it was be- 
cause in accounting methods as a corporation you try to be 
bs consistent in your accounting methods as much as possible. 
| ‘ 
poe though we were terminating any future purchases they 
were recorded this way. 


| The second was if we followed Mr. Wells suggested 


‘treatment of terminating the lease rights at that point of time 


and reversing the prior treatment it would mean changing the 
earnings of that year, and as it later turned out, the previas 


year. But it would take these same earnings and put them 
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forward on a month to month basis immediately. So there were 


two evaluations, both of which we had the right to do. So 


the question was, as I asked Mr. Wells, was why don't we 


do this at the security analysts' meeting. This is something 


that really the stockholder has a lot of feeling on it and 


we are really affecting him somewhat here. Why don't we 


put up a trial balloon at the security analysts! meeting, 


because we were largely an institutionally held company in 


those years and these 80 analysts for the most represented a 


good share of our stockholdings. I said why don't we throw 


a trial balloon out here and say that we are considering 


treating these on the operating method, and nis comment 


back to me was fine, we will do so. 


He, that weekend, prepared the draft of the news 


release and called me later in the week and read the draft 


to me over the telephone and I approved it. 


THE COURT: I am going to suspend at this time and 


resume about 2:15. 


You may step down. 


(Luncheon Recess) 


(Witness Temporarily Excuse 
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AFTER:OON SESSION 


(In open court) 
RICHARD RIFENBURG 
DIRECT EXAMINATION CONTINUED 
BY MR. UNGER: 
Q Now, with reference to the May 4th meeting -- 
MR. DEVINE: I am sorry to interrupt. May I ask 
if there are any additional witnesses present for this 
afternoon, that they be excluded during the continuance of 
Mr. Rifenburg's test‘mony? 
THE COURT: Are there any fact witnesses? 


MR. UNGER: Two expert witnesses. 


THE COURT: I will exclude them if counsel wishes. 


MR. DEVINE: No, your Honor. 
THE COURT: All right. 

Q Between the time of this conversation that you just 
related and May 4th, did you have any further discussions 
with Mr. Wells or anybody else from Mohawk with respect to 
this possible change in accounting you have been telling us 
about? 

A The conversations we had were probebly fairly fre- 
quently. Basically it was a reaction back from the analysts 


that were at the May 4th meeting -- 
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g With reference to the conversation that you testifi. 
to just before we broke, in April and May 4th, did you haye . 


any further conversations with Mr. Wells or anybody else from 
hohawk with respect to the subject matter of that possible 
accounting change? 

A Only the conversation where Mr. Wells telephoned 
me the results of the -- I am sorry, with the draft of the 
news release that was used at the May 4th meeting and I 
approved the news release as 1t was subsequently released. 


Q Now, did you have conversations subsequent to May 


4, 1971, with respect to thet change in accounting with Mr. 
3 


Wells or anybody else from Mohawk? 

A Yes, I discussed it, as I said, periodically with 
Mr. Wells, mostly getting a reaction back from Mr. Hengen as 
to what the analysts' reactions were to this proposed treat- 
ment. And also informed Mr. Johnson, our chairman, that 
come the June board meeting we would be making such a proposal 
to the board. 
| Q When did you inform Mr. Johnson about that? 


A I would guess towarcs the end of May. It would 


take that long to get the information back. We had two things 


to wait for for the meeting, the results of the audit, so we 
could come with the auditors changes, in addition to any 


changes we wanted as a management policy. 


hd 
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And when was the board meeting to which you just 


It wes sometime in June. i am not exactly sure of 
I think perhaps June 15th or 18th. 

Towards the end of June? 

Yes. 

Does June 30th refresh your recollection? 
Probably. 


MR. UNGER: No further questions ofthe witness at 


this time,your Honor. 


CROSS EXAi 


THE COURT: All right, you may cross examine. 


“I NATION 


BY MR. DEVINE: 


Q 


You testified about a meeting in March of 1971 with 


representatives of Ladenberg-Thalman. 


A 


Q 

A 

9 
book value 


~ 


Q 


f 


“ 


Yes. 

Was Mr. Stoutenburgh present at that meeting? 

No. 

In January of 1971 what, approximately, was Atron's 
? 

Four million two. 

And what was their cash position at that time? 
About $3,000,000. 


If the merger between Atron and MDS-Atron had not 


14 
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occurred, what would Mohawk's stock position, stockholder 
position vis-a-vis Atron have been Subsequent to April 30, 
1971? 

A At the last financial Statement that I can recollec: 
Atron had a value of approximately $4,000,000, four million 
two. We had about a seventeen percent position. Consequentl. 
our investment was worth about $200, 000. 

Q I have trouble with the mathematics there. It 
seems to me that 20 ;ercent of four million is 8C0,0CO. 

A I am sorry, 800, 000. I just did the wrong multipli- | 
cation. 

Now, if that merger had not been approved, }iohawk 
would continue to have held restricted Atron stock. Is that 
correct? 

A That's correct. 

Q ' Did you ever inquire of anyone as to the ability 
of the market in Atron stock to handle a sale of a block 
the size of Mohawk's block? 

A Our block was restricted stock, and as such the 


question of selling it really wasn't the prime question. The 


question was, could the company survive without coming with 


us and I think the answer is no. So our internal intent was 
if they didn't come with us, that stock was probably worth 


less. So selling a@ block of stock that size of a company that, 


j 


| So Atron had a candidate value to somebody else of $3,000,000. 
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‘n effect, did not have future, it didn't have much value. 

-) Do you know whether or not there were any other 
merger possibilities for Atron at tha. >ime? 

A No. I know that Atron indicated that they were 
looking either to JOin somebody or Somebody -- or have somet 
Join them. months earlier, but I knew of no other Specific 
negotiations that were going on. 

Q Do you have any knowledge as to whether at that ti: 
in 1971 a company with a $4,000,0CO book value and $3,000,0¢ 

} in cash might be an attractive merger candidate? 

| A It would be an attractive merger candidate at 

| >3,000,000 because the inventory was Specifically - the 
difference between the three and four million was principally 
inventory. The inventory was slated toward a product of whic: 
we were the 90 percent Customer. Soa purchaser of Atron 
would have to examine the $3,000,000 cash as a value 

item, with an expenditure rate of $200,000 a month. At the 
Same time they would have to look at the inventory as either 
using that product or selling to MDS and MDS had already indi- 


cated its intent to Purchase or produce this item on its own. 


THE COURT: Were you g0ing to stop these purchases 


| 
ist to bump like that? | 
| 


THE WITNESS: No. After "x" number of units were 
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2 produced we had the right to manufactire end I em Sure there 


f 3.]] was a 30 day or 90 day notice period. 
4 Q Could you have built facilities and retained people 
® 5 of the ftron quality in 30 isiaiaiscaiais 
6 A Already had facilities and we assemble the same type 
7 | of products that Atron does. It ‘s principally a printed 
, 8 | circuit board Operation. MDS at that time was producing 
9 some 10,000 printed circuit boards itself. Yes, we could P40) 
e 10 into business very quickly on it. But @égatn we weren't itn 
il i} need of that product that fast. 
< 12 Q Now, the effect of the merger on Mohawk's share- 
13 holdings in Atron was to free the restriction, was it not? 
14 A I'm sorry? 
ie Q As a result of the merger, the restriction on the 
16 Atron stock owned by Mohawk became an Irrelevancy, a moot 
u question, didn't it? 
18 fh Yes. 
19 Q You testified to a conversation with Mr. 
20 Wells that took place in a company car. 
21 A Yes. 
” Q I did not place the date of that conversation. 
* A And I am sorry, I was a bit unclear on it because 
” Ioana bit unclear. It would probably be somewhere the last 
5) 


week of April, I believe around the 25th or 26th. I was unabl 
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to identify ex- / when this took Place. . 
Q Where was the company car at the time this COnvers= 


tion took Place? 
A I believe it WaS in New York City. 


Q Now, were you in New York City on the 30th of 


April? 
A No, I was not. 
Q You had no conversations in New York City on the 


30th of April with Mr. Wells about ths Press release? 

A No. I believe my cOnversations with hr. Wells 
On this press release were by telephone, two telephone calls. 
One around the 30th of Apri} that I discussed Carlier, the 
second I believe was at my apartment or my condominium in 
Piette over that weekend and he phoned me down there, That 
was with Mr. Hengen's draft. 

Q Now I am confused. I see page 38 of Plaintiff's 
Exhibit 15 and I see a certificate there by John walters 
Saying that you appeared before him in New York City on the 
30th of Apri1, Does that refresh your recollection as to 
whether you were in New tee On the 30th of April? 

& It dinenss help my recollection ang I think for this 
reason: this is a Closing document of a very complex merger 
and the Clos‘ng documents were all prepared for the signature 


and for the Closing and it may eve been the 30th that I signed 
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«lis, it may hsve been as Pert of the Closing documents I 
may have signed it the day before and it Was put tocetner at 
the tine of the Closing documents: [I have to say thet I 
Suspect I was not in New York on the 30th but this certainly 
indicates I might have been or was a prepa rea} Signed ahead 
document that was prepared the next morning. It is a legal 
document that was prepared among many hundreds of Others 
and I have no recollection. 

Q You testified thet at the June 30, 1971, meeting 
of the bohawk board, that the audit had been completed Is 


— 


that correct? 
+ 


. Would you repeat that, please? 
Q Well, I will change it. 
As of June 30, 1971, had the audit of Mohawk finan- 
cial statements been concluded? 
THE COURT: For what period? 
! MR. DEVINE: For fiscal 1971. 
A It had been concluded but not Signed off. The 
princ‘pal information had been given to us by Léidesdorr 
with certain suggestions that we took to Our board of directord. 
THE COURT: How on earth could that be? ‘Weren't 
you doing business on April © dth? This man has asked you 
whether as of Apri] 30th, the fiscal year ending April 30, 


1971, had been concluded? 


ee 
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MR. DEVINE: I said Jure 30th, your Honor, I am 
sorry. 
THE COURT: I am sorry, I thought you said fpr‘l. 
Reframe the question, please. 
MR. DEVINE: Yes. 

Q At the board meeting, the Mohawk board meeting on 
June 30, 1971, at that time had the Leidesdorf audit of 
Mohawk's financial statements been concluded? 

A For the most part. The actual signing off of the 
auditors nad not taken place but they gave us the audited 
figures with certain suggestions in terms of reserves and 
things of this nature that we had yet to submit to our board 
of directors. 

Q When had Leidesdorf's audit begun? 

A Oh, again I can't give you a definite date.- I would 
surmise April. ' 

Q Do you know when in April? 

A No, I don't. 

Q Was it the practice of Leidesdorf to audit financial 
statements previously prepared by Mohawk @s, I think, jis 
standard? 

A I suppose. 

¢ Well, do you have any knowledge as to whether the 


audit procedure was for Mohawk first to prepare its financial 
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2 Statements and then to have Leidesdorr aud’t them, or did 

3 Leidesdorf actually prepare the statements in the first 

4 instance? 

5 A An audit of a company Our size requiring a number 
6 of different actions from the auditor including testing 

7 inventories, testing machines in the field and things of thi 


8 nature. The audit takes Benerally the best part of 60 days, 


which includes a review of financial Statements we prepare. 

10 || So it has to be @ little of both I am afraid, | 
ll Q In connection with the merger between ftron and 

Le MDS-Atron, to your understanding av that time, early 1971, 

13 was it possible to have a registration of the Stock to be 
issued by Mohawk on the merger such that the Securities would 
15 be freely transferable at the time of the merger? ; 

16 MR.UNGER: Objection, your Honor. I will stipuzete 
17 


you can register stock if you file ¢ registretion Statement. 


THE COURT: Well, I Suppose it is proper to ask 


19 this witness his State of mind or Knowledge as of that date. 
20 Certainly he can't be asked for expert testimony. 

21 I will let it be @nswered. 

= A I believe the answer is that the company did not 

= want to have private stockholders. Consequently at the first 
* convenient time wanted to give these individuals the righthof 
rs) 


registration without: the course of a Specific individual regis- 
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tration for their Purpose. Mohawk prepares an Sl or regis- 

tration Statement eéch year because of certain commitments 

we have on older securities that must be refreshed every 

year. So jvienninnes. if the merger itself did not allow ae 
them to have free and unregistered stock, which it has not ms 
or did not, then the next period of registration, which was 

@ normal cycle type thing for us, we gave them the right to 

be registered at that time. We had to go through the cost 

of registration in any case, so it was no extra cost to the 


company to allow them to piggyback On the reigstration we had 


to prepare. 


Q Were you party to any conversations particularly 
with Mr. Stoutenburgh considering whether or mt it was 
Possible to have a registration statement that would take 
effect on April 30, 1971? 

A ‘I will repeat my conversation with Mr. Stouvenburgh 
on January 29th. I told Mr. Stoutenburgh at that time that 
if it was possible for the private stockholders to be as part 
of the proxy to vecome free Stockholders, that was in everybody's 
best interests. If not, at the next registration period we 
would allow them to be registered at that time. | 


Q Did Mr. Stoutenburgh ask you at that time or any 


subsequent time whether the registration could be effective 


as of April 30, '71? 
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A No. I don't believe we ever discussed it again. 
Q On April 30, 1971, did you have a belief as te 
whether the hoiders of Atron restricted stock would receive 
freely transferable Mohawk stock? 
ry The question never arose. 


C Can you recall the time, the last time prior to 


April 30, 1971, when you considered that question? 


A It would probably be January 29th or the 
day, the following day or two when we were with our attorneys 
I presented the question as one of the items that were brought 
up during the negotiations, so when the contract and progressidr 
went forward that they would take this into account. So I 
would say January 29th plus, perhaps, two or three days. 
Q What did your attorneys tell you at that time? 
MR. UNGER: Objection, your Honor. 
THE COURT: Overruled. For heavens sake, sit down. 
That's the most Silly objection I have had yet. How can it 
possibly be privileged? They are advising the corporation 
here. | 
Is that what el are asserting, attorney client 
privilege? 
MR.UNGER: Yes. 
THE COURT: Overruled. 


A They just accepted the information from me and said 


6 


& F B RB 


=~" 


10 


ll 


& 


8 


21 


rd-lf Rifenburg-Cross 418 
they would look into it. 

Q Did they ever respond to you? 

A Not that I can remember. They may have to our 
corporéte attorney and this one necessarily come back to me. 

Cc Did your corporate attorney ever report to you on 
the answer received by the outside attorneys? 

A No. 

Q Did you ever seek out an answer to that question? 

A No. Let :ne qualify that. When it became later 
apparent that they did wish to register the Stock, I did give 
my permission to be on the next registration Statement which 
I had offered earlier, even though we apparently did not 
have a requirement to do this and this was rot part of the 
contract, there was I believe a fifteen percent requirement 
G0ing back to the Original investment letter. We felt it was 
& nuisance to have a small number of shares registered or 
was also a nuisance to have unregistered Stock. Consequently 
we were more than pleased to have them come in on that state- 
ment. 

Q After April 30, 1971, when for the first time did 
it come to your attention that the nolders of restricted 
Atron stock had not or were not going to receive freely 
transferable Mohawk stock. 


A I am not sure I was aware of it until it came time 


. 


~~ 
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+O prepare a new registration Statement, which would be, Oh, 
probably ir the July or fugust Period -- I'm sorry, June or 


July period. 


Q Did Mr. Ablove check with you the language or his 


letter of May 26th to the Atron shareholders? 


A He may or may not have. He normally did but I 


Can't recollect Specifically having seen that letter, 


THE COURT: Would that affect your rights, whether 


10 |} he had or not? This is a May letter, isn't 1¢? 
il MR. DEVINE: Yes, your Honor. I withdraw the 
R question. 
I have no further questions. 
14 THE COURT: Any redirect? 
. REDIRECT EXAMINATION 
BY MR. UNGER: 
a Q Were you Prepared if Atron did not accept or did 
not agree to merge with Mohawk back in January of 1971 to 
19 Possibly manufacture those machines yourself, the Atron 
2» machines? 
21 4 The answer is yes. We have a long-term responsibility 
» to Customers, as I mentioned ~~ 
id THE COURT: ~Yes is good enough. The question 
” S8ys possibly and that question has very little meaning. 
25 


Did you have a Plan if they rejected this merger? 


t 
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THE WITNESS; Yes. 
THE COURT: What was your plan? 


THE WITNESS: Our plan was to BO ahead and add to 


THE COURT: Did you tell the people at ftron that? 
THE WITNESS: Yes, I did. 
THE COURT: Al] right.. 
Q If the merger did not go through, were you prepared 
Still to take Mohawk's business away from Atron? 
a Yes, sir. ; 
Q Were you Prepared, therefore, to lose -- if Atron, 
@s you have testified, would Probably go out of business, 
were you prepared at that point to lose your investment in 
Atron? 
A Certainly. The investment Was very small in con- 
nection with the long-term -- 
THE COURT: This company had three million dollars 
cash in the bank? 
THE WITNESS: yes. 
THE COURT: You thought you were going to lose 


that? 


THE WITNESS; Depending on how they were going to 


- 
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Sperd it. If they kept it in cash and liquidated the 
company and distributed the cash, then it would be okay. 
They were spending at the rate of $200,000 a montn. 
THE COURT: Anything further? 
MR. UNGER: No further questions. 
THE COURT: Any further cross? 
MR. DEVINE: No. 
TH COURT: You may step down. 
(Witness Excused ) 
rR 32h 3.9 SCATURR 0, called as a witness on 
behalf of the Defendants, having been first duly sworn, 
Was examined and testified as follows: 
DIRECT EXAMINATIOK 
BY MR.. UNGER: 
Q By whom are you employed, Mr. Scaturro?_ 
A I have my own firm. 
Q What is the name of that? 
A Roberts and Scaturro Company. 
Q What does that firm do? 
A We are a private investment firm. 
x Would you give me a brief statement Of your 
background, Starting from collese. 
A I graduated from Williams College in 1960 with a 


Bachelor of Arts degree and have both a law and a master 
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in Business administration degree from Columbia University. 


Q Now, after you graduated from Columbia Un’ varsity, 


what did you do? 


“a I was in the ee ie for a short period of time, 
in the Army for about six months. Then I joined the invest- 
ment banking firm of Ladenberg-Thalman and Company in, I 
believe, the spring of 1964. 

Q How long were you with Ladenberg- Thalman and Compan: 

A About three years. 

Q What did you iia when you were with that company? 

* f I did both special Situations, research and insti- 
tutional selling, as well as the management of a small number 
of individual discretionary investment accounts. 

q Now, did there come a time when you were with Laden- 
berg Thalman when you became interested in holaneie Data Science 
Corporation as an investment? 

A Yes. 
Q After you left Ladenberg, where did you go? 


! 
A I left Ladenberg, I believe, in the spring of '67 


and went to another New York Stock Exchange member firm, Selliy, 
S-E-L-L-I-N, Forbes, F-0-R-B-E-S, and Smith, Incorporated. 
THE COURT: When did you start to follow Mohawk? 
THE WITNESS: I think it was in early 1966, your 


Honor. 
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Q four company is she seneral partner in these dim! sa: 
Partnerships? f 
‘ 


4 Well, my partner end I as -Ndividuals, to be 
completely accurate. ? 

Q And what its your function as the Beneral pertner? 

S We invest the funds of the Partnership in common 


stocks primarily. 


Q Now, dur‘ng the period when, Particuierly 1970, 
1969, 1971, did you follow computer stocks? 

A I followed computer stocks as an investor. I would 
never have considered myself te be a securities analyst 
On tne computer industry. But I followed that industry -- 
many of the stocks in that industry from a Stock market point 
of view during that period, yes. 

Q Are you familiar with the stock prices of Mohawk 
On the New York Stock Exchange for the period January 15, 1971 
through December, 1971? 

sf Yes, I think I am in general. 

Q And have you, in connection with your appeaz’ 2 
here, studied the Dow Jones industrial averege for that same 
period? . 


A Yes, I have. 


_— a 


Q Have you studied the prices of Telex Corporation 


for that period? 


10 


ll 


16 


u 


8 & 8 B 


rd-1f 


a 

C 

stock? 

A 

C 

& 

& 

stock? 

A 

& 
action of 
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Yes, I have. 
That is a computer stock? 
it is a computer peripheral company, yes. 


And Potter Instrument Company, is that a computer 


Computer peripheral company. 
Did ym follow that stock? 
Its market action, yes. 


California Computer Products, is that a computer 


Yes. 

And did ya follow -- you studied the market 
that stock for that particular period? 

Yes. 


International Business Machines, did you study the 


price of that stock for that period of time? 


A 


] 


Yes. 


The year 1971? 


Yes. 

Control Data Corperetion, did you study the vrice 
.of that for that same period? 

Yes. 


Menorex Corporation, did you study the market price 


for Memorex during that pertod? 
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e 2 |i- A Yes. 
3 Q These stocks are all listed on the New York Stock 


4 Exchange and American Stock Exchange? 

e . 5 A Yes, they are -- yes, they vere. 
6 Q Let me ask you this: when we came to/you and I 
7 asked you with. respect to some computer companies that you 
s thought would be comparable to Mohaik, did you give us th: 
’ companies I have just mentioned as companies which price 

s 10 || action might or might not follow }.chawk? 

i : A I suggested in the case of Tex, memorex, Fotter, 
& Cal-Comp, that they were considered in the market place to be 
part of a group that was known as the computer peripheral 
m group. I also suggested that IBM as a leader of the computer 


* 6 ‘{Endustry would be relevant to compare its price movements 


* and Control Data, which although not exclusively a computer 
a peripheral company, had other than IBM, had the largest 
, as percentage of a computer company in peripherals. So I 
suggested these companies, yes. 
* ” MR. UNGER: I have nere a copy of the Wall Street 
” Journal, your Honor, of varying dates -- 
THE COURT: You see if this witness has made 4 
5 study and produced it in graphical representation he cen ) 
* testify as to what he did aud what resources he derived it | 
3 


from and that is sufficient. Counsel can then ascertain 


awe ne eT HT i ORTERS, U.S. COURTHOUSE 
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whether the data is accurately depicted. 


Ts that what you did? Tell us exactly what you 


THE WITNESS: Your Honor, I suggested that Beekman 


and Bogue draw up a graph of these from sources which included 


going to the Standard & Poor's Company, which has a service 
which publishes the daily price movements of all of the 
listed stocks, and to chart them for the period that we ere 
talking about. 


THE COURT: Was that done under your direction and 


. supervision? 


THE WITNESS: That was done at my direction and I 
have looked at the prices gaia compared the prices from those 
sources and compared it with these charts and this is an 
accurate, in my judgment, representation of that. 

Q ‘Now, IBM is on this side and all the other stocks 
would run from one up eo $90 a share? 
A Yes. | 
. MR. UNGER: We are, we “id not superimpose the 
Dow Jones average on it and that is why I would like to mark 
that. .I think the Court can take notice -- 

THE COURT: The Court can take notice of ell these 

quotations if they are relevant. He can testify as to what 


conclusions he draws from it from his experience. 
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(Defendant's Exhibit AZ marked for ident'ftcation.) 
THE COURT: Since that is a purely mechentcal 
depiction of published quotations, the plaintiff should have 
an opportunity to verify its accuracy. 
There is no judgment involved in here except 
selecting the stocks to be depicted. Is that right? 
THE WITNESS: That's right, your Honor. 

e You believe the stocks you gave us are a fair 
cross section of computer companies, ‘computer peripheral 
companies at that time, 1971 period? | 

A Yes, I think that was a good sample of them. 

Q Now, looking at that chart, do you have an opinion 
of the reasons for the decline in market price of Mohawk 
Data Sciences stock for the period commencing May 1, 1971, 
through December 31, 1971? 


A Well, my -- 


MR. DEVINE: I object, your Honor. I don't think 


‘this witness nas been qualified in any wey to draw concluetons 
a to reasons for market action from looking at the market 
action itself. | 

THE COURT: Well, he has been tendered to the Court 


as an expert. He has brought securities for himself and for 


these partnerships that he represents. He professes knowledg? 


in the field of computer stocks during those years. That is 
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an issue which may be tested on cross exemination. If you 


want to have a voir dire on it, you may. 


ct 


Pirst I think the record has to show whether the 
witness discerns any pattern or any trend or any condtvtion 
or state of this group of representative peripheral compuser 
stocks that he is talking about, you see. You Ought to begin 
with that. Then he can give his opinion or reasoning with 
respect to Mohawk. 

Q Do you discern any trend, looking at the price 
action of all those various stocks, computer stocks that you 
gave us, in the period January 1, 1971, through: Fecenser 30, 
1971? 


A I think in the first period that you talked about 


“from May lst to the end of November there was obviously a 


trending down in all of these stocks. I think that was part 
of a marxet nhenomenon. If one looked at the stock market 
at the same period of time, about the end of April, tue 


stock market made a high and then declined, depending on 


wnich maket a-erage you wish to use. I think about 164 persed: 


in terms of the Dow Jones from its peak to its low point at 
the end of N:vember. 

These computer stocks did decline by greater 
percentages during that period of time. IBii, the leader 


in the industry, declined over 20 percent, almost 22 percent, 


— 
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I telieve. And sone of these stocks declined in excess of 
50 percent, including Mohawk, during this period of time. I 
think it is quite typical that less seasoned companies will 
tenu to be more volatile sa ceteicaves during market declines. 
So this wouldn't have been < very surprising development. 


In general they all seemed to have followed a fairly 


similar pattern. They made their highs at different times, . 


but within a short period of time they made their lows at 
very, very Similar times in November. All of them hed, 
except for ISM. Ips made its low earlier than the others 


we have pictured here. But the overall market es measured 


by the market averages and all of these other stocks made 


their market lows at the end of November. If it is at all 
relevant, the turnabout occurred, in my judgment, as a result 


of the so-called Smithsonian accord, which was announced at 


that time, which br usht some kind of stability for at least 


@ tiine to the internaticnal structure, nad been sort of cut 


adrift by President: Nixon's speech in the middle of August 


of 1971. 


q Have you in coun#e.i n with your study looked at 


H the percentave decline oi tucsc various computer stocks? 


A Yes, I did. 


Q Now, can you give me the results of that? 


A Well, as I mentioned, IBM declined a little over 
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20 percent from its peak in 1971 to its low point and I 
think the largest decline was, I believe, in the stock of 
Memorex Corporation. But it is my recollection that all 
of these companies, with the excavticn of IBM, declined 
more than 50 percent. I think 55 to 70 some odd percent 
was kind of the range. Mohawk was, I would say, in the 


hizn 60 percent range from its peak to its low pont. 


Q Now, based on your study, do you have an oninion for 


the reasons of the decline in the mariet price of Mohawk from 
approximately May 1, 1971, through December 31, 1971? 

A Well, while the stock market is always a very 
complicated mechanism, trying to attribute any specific 
reasons for a decline, it is my judgment that when you have 
@ generally declining market and where all stocks of a 
particular industry group are declining fairly much in 
tandem, it is my conclusion that it was really a general 
‘eaibik phenomenon rather than anything specific for Mohawk 
Data. It was declining with the stock market and with other 


| 
| 
lcompanies inits industry. 


Q Now, on July 7, 1971, Mohawk announced its earnings 


for its 1971 fiscal year. 


THE COURT: Is that a question? 


MR. UNGER: I just want to put the exhibit in front 


of him. 
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Now, I am going to just show you Plaintiff's Exhibt‘c 


25 for identification, which is a press release of July 7, 


'71. I call your attention to the financial information on 


the last page. Also Plaintiff's Exhibit 33 in evidence, 


which is the Mohawk annual report for its fiscal year ending 


April 30, 


A 
Q 
A 
looked at 
looked at 
Q 


A 


Q 


1971. 

Have you looked at those financial statements? 
Yes, I have. 

Now -- 

To be perfectly honest with you, I recall having 
these at a previous time. I have not frankly 
them recently. 

Take a moment to look at the prices on the release. 
All right. 

That last page of the press release. 

(Pause ) 


Now, in your optnion, did that particular ennounce- 


ment of July 7, 1970, have any specific effect on the market 


price of the Mohawk stock traded on the New York Stock 


Exchange? 


p 


Well, it is my recollection that it did have some 


impact the following day. The stock declined by more than 


ten percent the following day. 


As to whether the remainder of its decline was 


& 
to 


Pm 


ll 


rd-if 


Scaturro-Direct 433 
attr‘butable to this, 1t would be my judgment that the nmerket 
factors that I indicated before were probably ere importan:. 

I noted, for instance, that the stock got back to 
almost the price that it sold s On the day after this annourc j 
ment, some months later back to 28 and a fraction after it 
had dropped to 29 that particular day, after having declined 
tine to that. 

So I think it would be very difficult to isolate 
this particular reason except for that one day phenomenon. 
Probably One would have to ascribe that day's action to the 
release of this iaokscsiven statement. 

THE COURT: In making up your list of comparables, 
did you exclude any computer peripheral company? 

THE WITNESS: I am sure I did, your Honor. 

THE COURT: Which ones did you exclude? 

THE WITNESS: I just picked ones that I recalled 
from that particular period of time that I was somewhat 
familiar with. 

THE COURT: You didn't knowingly leave any out? 

THE WITNESS: No. 

THE COURT: Do you know what the earnings pattern 
or the earnings reported fronthese other companies was during 
that period? 


THE WITNESS: Again I would have to refresh my 
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memory risht now, since a number of these are not companies 
that I currently follow. 


q I show you Plaintiff's Exhibit 22 in evidence, 


this is precisely dated hay 4, 1971. TI just ask you to take 
a look at that one. 
( Pause ) 

Q Now, I am just going to give you the clos‘ng 
prices of Mohawk stock that we have stipulated to in the 
winsome’ order and ask you with reference to the study that 
you made of these different stocks whether in your opinion 

ethat particular press release or that announcement hed eny 
significant effect on the price of Mohawk stock on the New 
York Stock Exchange for the days either May 4, 1971, or within 
a day or two after that. : 

f Well, there was very little change in the price of 
stock for a few days. It did start selling off on the 6th 
l 
i of hay. Again this is all part -- I would think it ts 


part of this overall market decline. I don't think that 


|| one can say that anything of a fundamental nature has no 


impact. But it was one of the things that investors would 
obvi ._y look at. It didn't apparently have an immediate | 


reacti. 


Since the overall trend of Mohawk stock was fairly 


comparable to other issues, I would have a hard time isolating 
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any price action as directly the result of this Statement. 

MR. UNGER: I would ask that chert be marked itn 
evidence, your Horor, together with the stock prices themsel:s 
from which the chart is made up. 

MR. DEVINE: Your Honor, I have some difficulties 
with the chart. I object to its admission. The primary 
difficulty I have is that it has two Scales. The chart 
introduced yesterday has the same defect, in that there is, 
on the left, stardard: In this chart and in the chart which 
is Defendants' AC, there are two scales. Zhe different 
lines are relating to different Standarde. 

THE COURT: The Court understands vhat the 
right-hand scaice relstes solely to IBM. Is that correct? 

MR. UNGER: The reason we did that -- 

THE COURT: Just answer. Is that $91 


MR. UNGER: Yes. 


THE COURT: I don't think that is a serious objectio: 


We would have to recognize IBM would be on a different 
axis, woulen't you? 

MR. DEVINE: If this were properly prepared, IEM -» 
would be on the ceiling some place and the movement up there 


of IEM or a percentage basis is not at all equivalent to a 


, Percentage basis down here. ' So the IBM percentages are out -- 


THE COURT: That is. why he used a second axis. it ! 
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merely a compilation of data which js admissible. By itself 
it means nothtng more but that it is easter to look at. 

MR. DEVINE: The representations I think ere a 
little bit questionable. 

THE COURT: I will take it. what is the number 
of that exhibit? 

MR. UNGER: This is Defendants! Exhibit Aw 


(Defendants! Exhibit *f received in evidence. ) 


Q Can you explain why this chart was prepared thn‘s 
c\ c 
particular way? fr 
f I suggested that it is really getting down to the 


same problem witn trying to depict rates of change that are 
similar. For instance, if I can just point out, your Honor, 
! 


the movement on the price of ftron here, if you looked at it 


representation of the price movement and tried to relate 


® 
mM 
wo 


it to Mohawk's price action on this kind of a representation, 
because Mohawk's price was four times or something, it really 
doesn't give you a picture of whether they did anything to- 
getner. This is just merely or really trying to put this 
* scale which would really show that you had two compantes 
4 merger arrangement which was on a one to four basis. 
the chart, I suggested it would be put o: that 
» four so you could see how the stocks were doing 


© particular perjod of time. In other words, on a 
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percentage basis. 

THE COURT: I really don't know whether that fs an 
appropriate statistical technique the way you have cone it 
here. I must say I don't knowe I will have to take it 
under advisement and reserve decision on it. 

It seems to me you can state in terms of 4 table 
by simply dividing the Atron -- by simply dividing the Mohawk 
price by four, you could make the two of them comparable, 
couldn't you? 

THE WITNESS: Yes. 


os 


S THE COURT: Whether this is a proper statistical 
technique, I am not certain. 

THE WITNESS: There is a distortion when a stock 
goes up three and a half points on a seven dollar basis. 
It is a 50 percent appreciation. EPut when represented on 4 
scale of-the same -- on one scale it would not look the same 
way as a 50 percent rise as a stock that goes from 50 to 45. 
| THE COURT: The weight to be given to this can be 
‘taken up in “he post trial memoranda. I think there is an 
amount of difficulty with the two axes on that exhibit. 

THE WITNESS: I was trying to depict rates of 
change. That is what I was really getting at. 


Q Mr. Scaturro, if you were interested in tracking 


two stocks, for example, Mohawk and Atron, were on a four for 
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one basis, would this be the way it would be cone tn your 
business? 

4 I mean I wouldn't say that it is the only way 
that it can be done. It would achieve the kind of picture 
that I was looking for, the comparisons that I was looking 
for, yes. 

THE COURT: During these years, would you have 
considered Mohawk a more seasoned or more widely traded or 
more ma*« table stock than Atron? 

THE WITNESS: Absolutely. 

THE COURT: Then would you next expect once the 
merger was announced that the Atron price would be just 
Slightly less one-fourth? 

THE WITNESS: That is what I would expect would 
be the case. 

THE COURT: Is that what it shows? 

THE WITNESS: Yes. 

Q Would that be the result of the arbitwvagers getting 
inte the stock after the merger was announced? ' 

A Yes. It rarely tredes at parity with theterms of 
the deal, so to Speak, because there is always the possibility 
cf the merger falling through. So there is also a discount 
for that uncertainty. , 


THE COURT: A fellow wanting ty sell wouldn't take 
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much less if he thought the deal was s0ing to close shortly. 

THE WITNasSs: That's correct. It gets smaller as 
boards approve and as it gets closer, and so on. 

MR. UNGER: No further questions. I assume that 
document has been marked in evidence? 

THE CCURT: Yes, that was ee in for what it 
shows, subject to the difficulties which are on the statistic: 
Side of it. 

CROSS EXAMINATION 
BY MR. DEVINE: 

Q What was the price of Atron stock on January 29, 
1971? 

A My recollection is it was seven and a high fraction. 
I don't recall exactly. 

Q What was the price of Mohawk on that day? 

A | I think it was something, close to 30 or slightiy 
under $30 a share. 

Q So that the ratio on that day was about one-fourth. 
Is that correct? 

A That 1s approximately true, yes. 

Q Was dein tracking Mohawk's price at that time? 

f You mean on the 29th? 

Q Yes. When the announcement was made? 


A Yes. 
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r2stricvion on ftron's price as it is Atron's price followiz; 


3 tohawk. I:nft that correct? 


4 f It is certainly possible, certainly possible. 


@ 5 q The so-called tracking fi.ohawx's price oy Atron's 
6 || price would only occur !f the general public thought the 


7 merger was going to be approved. Is that correct? 


8 oe That's correct. 

8 Q So that if information different from the infor- 
& 10 mation that was available during the January to april 17th 

11 : 


per‘fod was pudlic, which had a negative impact on Monawk, 


12 would that have possibly increased doubt as to the approve 
? of the merger? 
" A I think it 1s possible that that could heve happened 
® 1b You know, it is all very difficult to know. I mean one 
ad would have to look into the minds of people who were interest: 
17 


in Atron stock on its own at the time and then relate it to 
other things that were happening in the markes place during 
that period of time. 

Q There is no real way you can do that, is there? 

A No way I can look in anybody's minds, no. 

Q Disiee early 1971 when you weve following Mohawk -- 
did you testify that yu were following Mohawk at that time? 

A I was, yes. 


In doing it, did you also follow Mohawk's earnings? 


-_ 
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A To a certain degree, yes. 
¢ Did you discount iwohawk's earnings for eny reason 


during that period? 

A - Did I discount them? 

Q Yes. In evaluating the earnings, did you discount 
them? 

A During what period of time are we talking about? 


Q January to April, 1971. 


h I am not sure I understand what you mean by dis- 
counting. 
Q Did you know of any factor which bore. upon Mohawi.'s 


reported earnings which led you, in evaluating those earnings, 
to discount their amount by aie number of cents or by some 
percentage? 

MR. UNGER: Objection, your Honor. 

THE COURT: Perfectly reasonable cross examination. 
‘The witness can be asked. 

A No. 

i 


Q During that period did you know that Mohawk was 


selling to so-called nonaffiliated third parties equipment 


. which Mohawk previously had leased to other parties? 


A I just don't recall that, to be honest with you, 


‘whether I knew that or not. 


Q Would you name some of the other computer peripheral 
#* # # : 
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But prior to that I had not seen it for awhile. 

C Did you give your opinion 2s to the market action, 
the reasons for the market action of Mohawk here today 
before you were shown that annual report? 

I withdrew that. I am sorry. 
THE COURT: It is withdrawn. 
Q Do you know on what day the press release thet's 
dated May 4th was actually released to the medium? 
THE COURT: I think he means actually eahitabed 
A I don't know specifically that it is other than tne 
C You don't know whether it was released during the 


market day of May 4th or whether was released after the 


A I don't know. 
C Do you know whether it was released during the 
market day of May 5th? 
LA As I said, I would not know esactly when it was 
released. 
Q I am pointing to the Mohawk market price which 
appears to be on or about May 2, 1971. 


h Is that the high point you are pointing to? 


Q I am pointing to what appears to be about hay 3rd 


or May 2nd, all right? 


Ti 
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2 A Aight. 
3 C Now I point to what appears to be about July 5th 
4 or 6th. how is it fair to say that there was a general 
5 ll decline in Monawk's price during that period? 
6 A Yes, there was 2 general aeciine. 
7 Q Is it possible that that general decline was the 
a onibiaes gradually adjusting downward to general news wnich 
9 hed been announced on May uth leading to specific news, 
10 negative news released on July Tth? ‘Could the market have 
11 been discounting that informatien during thet period? 

A I would ne foolish 3s a person who deals in the 
B stock market i*’I didn't think many things were possible. 
sas Certainly it .s possible that that was the reason. I heve 
15 only said that when I also observe that the stock market wes 
% in a general decline period during that period, having made 
a its high quite cotncidentally that was made in Mohawk stocks, 
% and many other computer companies in exactly the same trend, 
» that my conclusion woulda be that it was a market phenomenon 
2 tl >t was the main impetus in the decline of Mohawk, as witn 
* the other stocks. It 1s possible it could be otherwise. 
“a THE COURT: During those few days, did Mohawk, 
4 according to your chart, decline more -apidly or less 
x rapidly than the average for the group you have depicted? 
>) 


THE WITNESS: I haven't taken an average for those 
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few days. Looking at the price declines they all had wnat 
look like similar ores or many of them had similar ones. 

4 Here is Control Data. Now, on May 3rd it is 83 and 
on Mey 10th -- hay 17th, two weeks later, it is at 66. 

Now, do you know, sitting here today, whether that's a genere 
market phenomenon of a drop of seventeen points or whether 
there was some specific news about Control Data that caused 
that? 

A I don't know specifically about Control Data. But 
as I said, when I observe what the stock me mget was doing fcr 
the same period and I look to see what is the sength drop 
in the market and the drop in many of the companies in this 
industry, I am led to conclude they were probably all part 
of the similar phenomenon, a general market decline. i 

Stocks decline in different percentages and by 
different amounts just according tc lots of. very technical 
factors in the market place. There may well have been a 
fundamental factor in Control Deta that dropped it especially 
factor, that someone had to liquidate a very large block 
during that period of time. 

Taken as a whole, and that is all I was reglly 


saying before, I would have to eonelude, by looking at the 


price movements in these stocks and in the generel market, ara 
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attribute it to general market phenomenon. 
& To the extent that was possible, there could be a 
specific reason for this drop in Control Data du-ing that 
period. Is it also possible that drops in Mohawk stock could 
be due to specific reasons? | 
A It is possible in every one of these stocks. . 
MR. DEVINE: No further questions. ) ‘ 
THE COURT: Any redirect? 
MR. UNGER: No redirect. | 
THE COURT: You are excused. 
m (Witness heauuaa' 
HARRY ROSNER, called as a witness on behalf 
of the Defendants, having been first duly sworn, was | 
exemined and testified as follows: Ee 
DIicCT EXAMTIATION 
BY MR. UNGER: 
c By whom are you employed, Mr. Rosner? 
A Partner in the accounting fim of David Berdon F | 
and Company, 415 Madison Avenue, New York, B-E-R-D-O-N. 
ra Would you give the Court a brief atatenent of ee 
your background? ee. 
f. I am @ graduate of Cornell University -- é 
NR. DEVINE: The plaintiffs have no doubt as to Kr. | i 


Rosner's qualifications as a C.P.A. If he is to qualify himself 
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in eny other erea I would listen to the ualifications. 
THE COUST: As a Certified P>lic Accountsart? 


MR. UNGER: Yes. 


THE COURT: Your expertise 4n your profession ‘ts 
conceded. 
THE WITNESS: Thank you. 
C I am going to place before you, Mr. Rosner, 


Plaintiff's Exhibit 18 in evidence, particularly for the 
purposes of the Mohawk financtel reporting as contained 
therein, end Flaintiff's Exhibit 33 in evidence for the seme 
purpose. 

Now, have you studied the hohawk Data Sctences' 
financial reports for its fiscal yeais ended 1970 end 1971? 

A. Yes, s3?. 

2 And have you studied the Mohawk D°ta Sciences! 
firencial reports for the first and second quarters of 1971 
fiscal year? 

A Yes, sire. 

Q Do you have those reports with you? 

fh Do I have copies of it? 

q Yes. 

fA Yes. 

THE COURT: Off the record. 


(Discussion off the record) 
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THE COURT: Have you mérked this exhitit? 
MR. UUGZR: J ask these be marked for tdent‘ficatio: 
Ycu can mark them as one exhibit. 
MR. DEVINE: ke can ma rk these in evidence, your 
Honor. I have no objection. 
THE COURT: All right. 
(Defendants! Exhibit AF received in evidence. ) 
MR. UNGER: Your Honor, I have a list of Mr. 
Rosner's qualifications, if you would want it. His qualifice- 
tigns have been conceded. 
THE COURT: You are a partner David Bercon 
and Company? 
THE WITNESS: Thac's right. 
THE COURT: How many years heve you been practicing? 
THE WITNESS: Thirty years. 

Q Are you familiar with the methods of accounting 
employed by Mohawk Deta Sciences Corporation in its financiaz 
statements for 4ts fiscal 1970 and 1971 periods end for the 
periods encompassed by the two quarterly reports thet we 
just marked in evidence as Defendants' Exhib. + AF, in accouns- 


ing for sales of leased equipment to nonaffiliated third 


parties? 
A Yes, sir. 
Q Now, would you explain the methods of accounting 
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employed by Mohawk with respect to rose trensactions ia 
those two fiscal periods? 

4 ee For the fiscal year ended suly 31, 1970, and for ths 

id 5 first two quarters Oo. the fiscal year 1 » Mohaws accounted 

6 for these third party sales -- third party transactions afr 

7 sales under the so-called financing method, wnich I will 

8 explain in just a moment. 

9 For the third period of the fiscal year ended 

10 || april. 30, 1971, and retroactively, Mohawk retroactively 

ll || adjusted its accounting method to account for these third 


eparty transactions *S lease transactions under the so-called 


B operating method. 


M I would like to exynis ia very briefly the difference 


®  |-petween the financing methou.. and the operating method. The 


s principal eccounting proble.% a lessor of property is the 
sad allocetion of rental revenue and expenses over the accounting 


' periods covered by the lease. 


There are two principal methods of making an 


accounting for the allocation of rental income and expenses 
over the accounting shite covered by a leases One 1s 
called the financing method and the other is called the : 
cnkisktie method. The financing method in ita recognizes 


the lease as compa rable toa sale or loan transaction. The 


yrs B F& 8 & & 


operating method accounts for the lease solely as @ lease rent 
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e 2 |} transection. 
3 Under the financing method, the total ~-- the excess 
) 4 of the totel rentals receivable under the lease over the 
e 5 cost of the property, giving a, .ect to any adjustment for 
6 residual valuc, (ts considered as the consideration payable 
* 1 || to the lessor for the investment that he has wade in his 
8 property. 
9 Under the financing method, if the recording is 
e 10 || made 2s 4f it were a sale, the entire excess is taken into 
11 || account by the lessor at the oten of the eve snmetiads fr it 
. : 12 4s treated as though it were 4 loan transaction under the 
loan financing method, the excess is taken intu accouls and 
¥ periodic amounts on a ier Seine base, depending upon the 
e 15 unrecovered costs of the investment of the lessor- Just 
% as in the case of paying off of <= mortgage, where you 
' receive fixed amounts on behalf of bovh principal and interes» 
bg * ‘as the mortgage, payments come in, a larger portion of each 
® payment is applied as principal and a lesser portion is 
? applied as interest. Likewise the income amounts via the 
- finuncing method, ire Ss 4s accounted for as thougn 4t were 
B a loan transaction, results in smaller amourts each period 
‘o" 2B 
being taken into income of the lessor. 
” Now, those two methods apply t9 the use of the 
@ 7 | financing method. 
| 
‘ Na erie 4 
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Where the operating method ts used, the amount 
taken into income in each accounting period is essentic-ly 
the amount of the rentals called for by the lease and in 
each accounting period there te charged to the income account 
of the lessor the other costs of the property, such as 
depreciation, maintenance and other costs. The difference 
representing the net profit reflected in the income account 
applicable to the lease itself. 

THE COURT: In connection with the financing method 
that you have just described, is it customary to book any 
reserve for possible uncolleci.ability or fatlure to pay or 
a rejection of the leased property before its useful life 
is expired? 

THE WITNESS: Yes. I mentioned the excess of the 
rentals over the cost. Well, if t were to be recorded as a 
sale, that excess would have to be adjusted for any anticipate 
provision, for losses, uncollections, and so forth. 

THE COURT: Including returns of less than the full 
life of the equipment? 

THE WITNESS: That's correct. 

THE COURT: All right. 

Q Now, do you have an opinion as to whether the 


accounting methods that you just described were in eccord 


with accepted principles of accounting for manufacturers of 
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computer peripheral equipment, such as Mohawk? 


ti 


A You are speaking now at the time this accounting 


i method wes followed by Mohawk in 1970 and the first two 


quarters of 19 -- of fiscal 1971? 


A Right, and also as to the second method of 


<x 


accounting which you described. 


A Yes. 


Q Both methods were in accordance with accepted 


principles of accounting i: 1970, 1971? 


A Yes. 
. Q Upon what do you base that opinion? 
p That opinion is based on two factors. One, are 


the pronouncement of the Accounting Principles Board of the 
‘American Institute of Certified Public Accountants. By way 


of shorthand, I will sometimes refer to them as A-P.B. Pro- 


nouncements made by A.P.B. up through 1971. 
The second factor on which I base my opinion is 


accounting practice followed prior to 1971 and during the 


year 1971 by manufacturers of computer peripheral equipment, 


and the approval of those accounting practices by their 


independent certified public accountants. 


Q Would you explain to me the Accounting Principles 


Board? 


+. 


‘2 
— 


A Yes, sir. Prior to 1970, the principal pronouncement 


me 


te 
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of the £.P.B. in respect of the method of accountirg for 
leasts in the financial statements of lessors was 4&.P.B. 
opinion number seven, which was issued by the A.P.B. in 
April or rather May of 1966. In this opinion the 4.?.B. 

set down certain criteria and certain standards on the basis 
of which either the financing method or the operating method 


was to be used by lessors in their accounting in their | 


financial statements for lease transactions. However, it is 


tmportent to note that A.P.B. number seven deals and dealt 


solely with two party transactions, wnere you have a lessor 


and lessee. It did not deal with the situation of three 
party transactions. For example, where a manufecturer lessor 
transferred to an independent third party a lease or a proper- 
subject to a lease, and cases where a manufacturer transferrec 
to a third >erty a property which later became subject to 2 
lease. And in connection with such a transaction where the 
manufacturer undertook to assure to the purchaser of the 
property thet over a period of time that person would recover 
not only hts costs but also a return on hie costs. 

Now, A.P.B. number seven, as I said, did not deal 
with thet typ2 of transaction. And after the issuance of 
A.P.B. number seven in 1966, there were many variances in the 


application of A.P.B. number seven and also a great many 


variances in the interpretations of the provisions of A.P.B. 7 
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‘ 2 in that particulor type of situation, in the so-cailed third 
3 party trensactions. 
) 4 As a result, prior to 1971, 4s 4 result of the 
® 5 variances in interpretation and the variances in application 
6 of A.P.B. 7, many accounting practices followed by lessors 
7 were followed andall these practices were considered as 
ui 4 acceptable prac,ices in accounting for lease transaction. 
9 Because of the confusion and the differences in 
® 10 | the accounting practice prior to 197i, the A.P.B. in 
ll November, 1971, issued what is called an sseusiiice ‘nterpre- ; 
tation of A.P.B. number seven. And this accounting interpre- 
- tation was issued pending the issuance of the A.P.B., tased 
14 on a study they were then conducting, of a new cpinion cover- 
e 15 ing the subject matter of accounting for leases in the state- 
16 il ments of lessors in connection witn three party transactions. 
W THE COURT: Excuse me, I understand the witness ; 
° 8 is talking about an interpretetive opinion ir November, 1971. 
1 || while that's very interesting, I don't conceive of how that 
e 2 could affect what was done in this case thragh and including 
21 || april 30, ‘71. } 
MR. UNGER: Your Honor, there was some testimony 
re to the effect that the A.P.B. -- I think by Mr. Wells and 


there may have been one other witness, that they had known 


' this was information inthe period that the board was consider- 
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- ©) 2 ing this : 

3 THE COURT: All right. * 
} 4 MR. UNGER: So I am just sort of drawing to what 
° 5 || they eventually did reach. | 

6 THE WITNESS: I should like to observe, your Honor, 
e o the accounting interpretation, of which I have copies nere, 

8 specifically adverts to the fact that becsuse of the misin- 

3 terpretation, the variances, that accountis practices of a 
e 10 varying sort had been followed prior to.the issuance of this 


ll || interpretation and they were all considered as accepted 
epractices in accounting for these lease transactions. 


This interpretation, as I said, dealt specificall; 


with the three-party sales transactions which were completely 
“not covered specifically in A.P.B. number seven issued in 
1966. 

sad As a matter of fact, after the release of sine 
‘accounting interpretation in November, the A.P.B. in 1972 
ultimately issued 4.P.B. number 27 whiz: deals specifically 

: ” witin @ question of accounting for leases in the financial 

" Statements of manufacturers and specifically directed its 

* attention to the circumstances and criteria and standards 

>. under which manufacturers assigning property, subject to 

" lease, to third parties to account for them as sales. 

3 


4s a matter of fact, the problem of accounting for 
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leases today is not at final rest because in 1973 th 

wee supplanted ty @ new accounting board called the Finéncial 
Steaderds Board, end one of the few subjects on its originsi 
agenda has to do with the accounting for leases in the finene! 
statements of lessors and lessees. 

But the point I should like to emphasize is the 
fact that prior to the release of November, 1971, which, 
incidentally happens tc be some six months after the issuan> 
of the proxy statement in issue here, it wasn't until then 
that for the first time you had a firm pronouncement on the 
crtterta necessary for a manufacturer lessor in a thice 


party transaction to record the transaction as sales. 


The second thing I looked at in basing my opinion 


that I gave before is the accounting experience end the 
accounting practice of a number of manufacturers @ computer 
per!pherel equipment, comparable to that sold by Mohawk Date 
‘Sciences, in third party sales under egreements comparable 

to those that MDS employed in the year 1970 and '71. And 

in each of these instances, and I have copies of those finan- 
cial statements here, prior to 1971 each of these companies 
accounted for these third party sales under the financing 
method as sales. In 1971, in conformity with the new standzr 
set down by the A.P.B., each of these companies, with one 


) exception, changed their method of accounting to account for 


« 
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e 2 these third party transactions under the operating metnoa. 

3 2 The one exception that I advert to $s a situation 

O 4 where the con.peny had no such sales in 1971. Therefore, it 

ad 5 || was in no position to act in that situetion. 

5 Q Now, could you tell me the names of the compantes 
e 7 you ere referring to and wno their public accountents were? 

8 A Yes. The first company whose transections in 1970 
' * were almost identical with those of MDS is a company called 

' ha 10 Optical Scanning Corporation, whose independent public 


il accountants were and still are, i believe, Leibrand, 
Ross Brothers and Montgomery. 
THE COURT: Eefore we extend the record with 4 list 
14 


of these companies, may I just inquire of counsel, I don't 


6 understand it to be claimed that either of these methods, the 


as financing method or the operating method, was inappropriate 
a to use in 1971. You are not claiming that, are you‘ The 
* focus here is toward the effect of the change-off, isn't Let 
MR. DEVINE: Yes. But I do not concede that the 
” finencing method was proper. In fact, it is my belief that 
21 | 
it was improper. 
2 
THE COURT: Prior to November, '71? 
: MR. DEVINE: Yes. I am not addressing myself now 
a 
as to whether or not proof hes been made of that beceuse I 
os - 
eS think there is a lot that can be argued and a lot of facts th 
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Name the compan‘tes. 

A I should like to give the names of the companies 
involved and the:r certified public accountents- 

Optical Scanning Corporation, for the fiscal year 
ended June 30, 1971, effective as of that date, they changed 
their method previously used from a financing method to én 
opereting method. Their independent accountants were Leibrar’, 
Ross Brothers and Montgomery: 

THE COURT: They restated their prior year, did 
they? 

THE WITNESS: That's correct. 

THE COURT: In theix-annual report for tne fiscal 
year you just mentioned? 

THE WITNESS: Yes. As a matter of fact, the account:7 
certificate is dated in December of 1971 and they make spect=* 
refe nee to the accounting interpretation issued by the 
A.P.B. as the pasis for the accounting change. 

THE COURT: Give us the rest. 

MR.. DEVINE: I would like to have & record oniest 
to this line of testimony es not being probative because OF 
companies may nave dace something similar, I don't think {G8 
probative as to the propriety of the method itself. 


THE COURT: I am inclined to overrule that object-oF 


for this reason: that what is generall” accepted account!ns 


10 


il 


14 
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procedures is tested at least in part by what reputable 
accountants do with respect to the affairs of others. And 


4f other accounting firms representing people in the same 


| line of work, conducting approximately the same transactions 
with similar equipment in the computer peripnerel field were 
booking their transactions in this way, that may be some eviden 


that tnis was being done in accordance with generally accepted 


accounting principles. Because while the A.P.B. may have 
some probative affect, it is really what people do tnet 
makes it generally accounting principles. 

An accountant doesn't heave to follow the 4.P.5B. 
precisely. Is that so, Mr. Rosner? 

THE WITNESS: Yes. 

MR. DEVINE: The only applicable standard is whe 
or not the financial statements adequately reflect the tru 
business operations of the entity. I don't think that if 
all companies in an industry @re jointly and commonly fail 
to reflect the true operations of that industry, I don't 
think thet that provides an sims oe a defense for thet 


practice. 


THE COURT: All right. It is an interesting quest+o 


but I wili have to continue to complete the record here. 


objection is overruled but you may answer. 


THE WITNESS: The next illustration, your Honor, is 


| 
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® 2 Telex Corporatior, whose independent accountents are Arthur 


3 Yourg and Company. I nave financial ‘statements here for the 
» 4 year ending “arch 31, 1970, and yeer ended March 31, 1971. 
5 ll There agein, in the fiscal year '71, the method of accountirs 


6 for third party sales wes changed from the financing method 


7 || to the operating method. 


” 
8 The next company is a company called Farrington 
9 Manufacturing Company, whose independent public accountants 
e 10 were Arthur Young and Company. I have a copy here of the 


11 || 1963 annual report wnich indicates that during that pertod 


* 


e ° 2 ethat company accounted for third party sales using the 
8 financing method. 
M The next illustration I have, I have copies of tne 


® 6 financial statements of Data 100 Corporation whose independen* 


public accountants were Haskins and Seils. There 2ga:n, 


é u prior to 1971, they recorded the third perty sales trans~ 
stions by the financing method. 
The last illustration that I picked up in preparatio: 
e ” for the trial here, your Honor, is Control cata, Cavooaakiani 
* whose independent accountants are Pete Marwick Mitchell and 
ty alt Compeny. I have here a copy of their ennual report for the 
ng . fiscal year ended December 3l, 169, as well as their first 
i quarter report for the three months ended March 31, 1969, 
yes) 


ee which explains in more particularity the nature of the third 


11 


party transactions recorded during the year 1969. There wes 
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a total of some 38 million dollars worth of sales recorded, 
third party transactions recorded as sales in thet perticular 
year. That company had no transactions after the yeer 1939 
involving third parties. Therefore, this was the illustra- 
tion where they did not change their method in the year i971- 

THE COURT: May I ask you with respect to each of 
those that you mentioned, was the prior fiscal year restated 
in accordance with the. operating method? 


THE WITNESS: Yes, your Honor. 


THE COURT: In each case that you have mentioned, 
d‘d sucn restatement result in’a decrease or diminution of ts 
eernings? 

THE WITNESS: I do not recall, your Honor. 

THE COURT: Wouldn't that autometically happen? 

THE WITNESS: Yes. Let me explain why. Basically 
4t would have to result for this reason: where 4 third perty 
transaction is recorded as a sale, as I gietsnnee earlier, 
the entire difference between the expected rentals under the 
lease and the cost subject to adjustments for residual value, 
provisions for reserve is tin into income in the year of 
the transaction, in the accounting period of the transaction. 
Whereas under the operating method, it is spread out over the 


term of the lease.. So that it necessarily must follow that 
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if you change from one method to the other, whet is origtn211i; 
taken in in toto in one eccounting period is suivadinasientels 
spread ever a three, four, five, six year period. 

THE COURT: I state my historical past income downwef. 
and I am going to beef up my future income comparably? 

THE WITNESS: That's right. The profit is still 
there. It is primarily 2a question when you record the profit. 
The profit instead of being taken in the first year, if it 
4s recorded as a sale, will subsequently be taken in over 
the term of the lease, depending upon snk caine of the 
lease. 

Q Is it your opinion that when Mohawk mede the decist:: 
to change the method by wate 4t was accounting for these 
third party transactions from the financing method to the 
operating method, that it was appropriate for Mohawk to 
restate the prior period for 1970 fiscal year for comp2rabilts, 
purposes? 


A Yes. Whenever there is an accounting change -~ 


let me preface it by this statement: it is the accepted 
accounting practice ae presentation of financial statemere: 
to present comparable financial statements for two succeeding 
years. Therefore, as 4 result of an accounting change in 

the second year, unless you corrected retroactively tne prior 


ec 


period, you would not have comparable financial statements, =. 
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the practice always is where there is @n accounting change 
) 


affecting the prior period, to retroactively adjust th 
prior period so that the tvwo financial statements are entirely 
comparable. 
C Now, you are familiar with the fact that Monawk 
changed its fiscal year during 1971. Is that so? 
A Yes, sir. 
Q And how did it make that change? What was the 
change in the periods? 
A Well, their fiscal year prior to ] 
eon July 31st. In the year 1971 the fiscal closing was 
changed from July 31st to April 30th. So the fiscal 
period ended on April 30, 1971, and covered a nine-montn 
period instead of a twelve-month period. 
Q What is the effect of that change? 
A Well, the principal effect was that instea 
heving unaudited financial statements for nine months, the 
public, the stockholders and the corporation had audited 
financial statements for nine months. The auditors simply 
came in three months earlier and audited a nine-month period 
instead of a twelve-month period. | 
MR. UNGER: No further questions, your Honor. 
CROSS EXAMINATION 


BY MR. DEVINE: 


